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RULES  AND  REGULATIONS 


Title  19— Customs  Duties 

CHAPTER  II— UNITED  STATES  INTERNA¬ 
TIONAL  TRADE  COMMISSION 

RULES  OF  PRACTICE  AND  PROCEDURE 
Notice  of  Rulemaking 

Notice  is  hereby  given  that  the  United 
States  International  Trade  Commission 
is  promulgating  amendments  and  addi¬ 
tions  to  its  Rules  of  Practice  and  Proce¬ 
dure,  19  CFR  Chapter  IL 

These  rules  are  adopted  under  the  au¬ 
thority  of  sections  333  and  335  of  the 
Tariff  Act  of  1930,  19  U.S.C.  1333  and 
1335,  and  the  Administrative  Procedure 
Act,  5  U.S.C.  551  et  seq.  The  regulations 
implement  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (88  Stat.  2053;  19 
U.S.C.  1337),  and  Public  Law  710,  July  2, 
1940  (54  Stat.  724;  19  U.S.C.  1337a.). 

These  rules  were  the  subject  of  a  No¬ 
tice  of  Proposed  Rulemaking  published 
In  the  Federal  Register  on  September  2, 
1975  (40  FR  40174).  The  Commission 
received  comments  on  its  proposed  rules 
from  various  sources. 

Comments  were  received  suggesting 
that  many  of  the  time  periods  prescribed 
in  Part  210  should  be  longer.  In  view 
of  the  urgency  of  concluding  section  337 
investigations  within  the  statutory  time 
limitations,  the  relatively  short  time  pe¬ 
riods  provided  in  Part  210  are  considered 
necessary.  The  presiding  oflBcer  or  the 
Commission  may  extend  the  applicable 
time  periods  of  Part  210  when  appro¬ 
priate. 

A  comment  suggesting  that  it  is  not 
necessary  to  require  complaints  to  be 
under  oath  was  received.  The  require¬ 
ment  that  there  be  an  oath  is  consistent 
with  19  U.S.C.  1337(b). 

Comments  were  also  received  that 
standards  should  be  published  for  the 
exercise  of  Commission  discretion  in 
such  areas  as  granting  or  denying  a  mo¬ 
tion  for  a  temporary  exclusion  order  or 
determining  the  amount  of  any  bond 
to  be  applied.  The  exercise  of  Commis¬ 
sion  discretion  in  these  areas  will  be  on 
a  case-by-case  basis  for  the  present,  un¬ 
til  such  time  as  the  Commission  feels 
that  its  experience  suggests  that  the  pub¬ 
lication  of  such  standards  is  in  the  pub¬ 
lic  interest. 

Comments  were  also  received  on 
§  210.14,  suggesting  that  the  presiding 
ofBcer  recommend  final  agency  action  to 
the  Commission,  incorporating  his  find¬ 
ings  and  conclusions  with  respect  to  the 
subject  matter  of  §  210.14.  The  adoption 
of  such  a  procedure  is  left  to  Commission 
discretion  by  the  section.  The  section 
also  leaves  to  Commission  discretion  the 
method  of  developing  Information  and 
advice  relevant  to  the  subject  matter  of 
this  section,  which  often  involves  “legis¬ 
lative,”  as  opposed  to  “adjudicative,” 
facts.  Since  ^ese  facts  often  may  not 
pertain  to  the  conduct  of  the  adversary 
parties,  adversary  proceedings  to  develop 
these  facts  may  not  be  appropriate,  and 
the  restraints  of  such  a  proceeding  might 
limit  the  Commission’s  ability  to  collect 
such  information.  To  the  extent  that  ad¬ 
judicative  facts  may  be  Involved,  the 
Commission  will  consider  motions  for  a 
hearing  to  develop  such  facts. 


After  considering  the  above  comments 
and  additional  minor  comments,  the 
Commission  adopts  the  following  arnendU 
ments  and  additions  to  its  Rules  of  Prac¬ 
tice  and  Procedure,  to  be  effective  May 
27,  1976. 

1.  19  CFR  Chapter  n  is  divided  into 
three  subchapters,  as  follows:  Subchap¬ 
ter  A — Creneral,  containing  Part  201; 
Subchapter  B — Nonadjudicative  Investi¬ 
gations,  beginning  with  Part  202;  and 
Subchapter  C — Adjudicative  Investiga¬ 
tions,  to  follow  Part  208;  and 

2.  Section  201.2  is  revised  to  read  as 
follows: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

§  201.2  Drflnitions. 

As  used  in  this  chapter — 

(a)  “Commissiwi”  means  the  United 
States  International  Trade  Commission ; 

(b)  “Tariff  Act”  means  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1202, 
et  seq.) ; 

(c)  “Trade  Expansion  Act”  means  the 
Trade  Expansion  Act  of  1962,  as  amend¬ 
ed  (19  U.S.C.  1801,  et  seq.) ; 

(d)  “Antidumping  Act”  means  the 
Antidumping  Act,  1921,  as  amended  (19 
U.S.C.  160,  et  seq.) : 

(e)  “Trade  Act”  means  the  Trade  Act 
of  1974  (19  U.S.C.  2101,  et  seq.). 

•  •  •  •  • 

3.  Section  201.5  is  added  to  read  as 
follows: 

§  201 .5  Atirndanre  foo»  and  mileage. 

(a)  Deponents  and  witnesses.  Any 
person  compelled  to  appear  in  person  to 
depose  or  testify  in  response  to  a  sub¬ 
poena  shall  be  paid  the  same  fees  and 
mileage  as  are  paid  witnesses  in  the 
courts  of  the  United  States;  Provided, 
that  salaried  employees  of  the  United 
States  summoned  to  depose  or  testify  as 
to  matters  related  to  their  public  employ¬ 
ment,  irrespective  of  at  whose  instance 
they  are  summoned,  shall  be  paid  in  ac¬ 
cordance  with  applicable  Government 
regulations. 

(b)  Responsibility.  The  fees  and  mile¬ 
age  referred  to  in  this  section  shall  be 
paid  by  the  party  at  whose  instance  de¬ 
ponents  or  witnesses  appear:  Provided, 
that  when  it  is  the  Commission,  one  or 
more  Commissioners,  or  Mie  of  its  em¬ 
ployees  at  whose  instance  deponents  or 
witnesses  appear,  such  fees  and  mileage 
shall  be  paid  by  the  Commission. 

•  •  •  •  • 

4.  Section  201.8  is  revised  to  read  as 
follows: 

§  201.8  Filing  of  documents. 

(a)  Where  to  file;  date  of  filing.  Docu¬ 
ments  shall  be  filed  at  the  ofiSce  of  the 
Secretary  of  the  Commission  in  Wash¬ 
ington,  D.C.  Such  documents,  if  properly 
filed,  will  be  deemed  to  be  filed  on  the 
date  on  which  they  are  actually  received 
in  the  Commission. 

(b)  ’Conformity  with  rules.  Each  doc¬ 
ument  filed  with  the  Commission  for  the 
puipose  of  initiating  any  investigation 
shall  be  considered  properly  filed  if  it 
conforms  with  the  piertinent  rules  pre¬ 
scribed  in  this  chapter.  Substantial  com¬ 


pliance  with  the  piertinent  rules  may  be 
accepted  by  the  Commissicm  provided 
good  and  sufficient  reason  is  stated  in  the 
docmnent  for  inabUity  to  comply  fully 
with  the  pertinent  rules. 

(c)  Specifications  for  documents.  Each 
document  filed  under  this  chapter  shall 
be  clear  and  legible. 

(d)  Number  of  copies.  A  signed  orig¬ 
inal  and  nineteen  (19)  true  copies  of 
each  dociunent  shall  be  filed  imless 
otherwise  indicated.  The  name  of  the 
Pierson  signing  the  original  shall  be  type¬ 
written  or  otherwise  reproduced  on  each 
copy. 

(e)  Identification  of  party  filing  docu¬ 
ment.  Each  document  filed  with  the 
Commission  for  the  purpiose  of  initiating 
any  Investigation  shall  show  on  the  first 
piage  thereof  the  name,  address,  and 
tel^hone  number  of  the  party  or  parties 
by  whom  or  on  whose  b^alf  the  docu¬ 
ment  is  filed  and  shall  be  signed  by  the 
party  filing  the  document  or  by  a  duly 
authorized  officer,  attorney,  or  agent  of 
such  imrty.  (Also,  any  attorney  or  agent 
filing  the  document  shall  give  his  ad¬ 
dress  and  telephone  number.)  The  sig¬ 
nature  of  the  pierson  signing  such  a  doc¬ 
ument  constitutes  a  certification  that  he 
had  read  the  dociunent,  that  to  the  best 
of  his  knowledge  and  belief  the  state¬ 
ments  contained  therein  are  true,  and 
that  the  pierson  signing  the  document 
was  duly  authorized  to  sign  it. 

•  •  «  «  • 

5.  Section  201.14  is  revised  to  read  as 
follows: 

§  201.14  Computation  of  time,  adcli* 
tional  hearings,  postponements,  con¬ 
tinuances,  and  extensions  of  time. 

(a)  Computation  of  time.  Computa¬ 
tion  of  any  pierlod  of  time  prescribed  or 
allowed  by  the  rules  in  this  chapter, 
by  order  of  the  Cwnmission,  or  by  order 
of  the  presiding  officer  under  Part  210  of 
this  chapter  shall  begin  with  the  first 
business  day  following  the  day  on  which 
the  act  or  event  initiating  such  pieriod  of 
time  shall  have  occurred.  The  last  day  of 
the  pieriod  so  computed  is  to  be  included, 
unless  it  is  a  Saturday,  Sunday,  or  Fed¬ 
eral  legal  holiday,  in  which  event  the 
pieriod  runs  until  the  end  of  the  next 
business  day.  When  the  pieriod  of  time 
pirescrlbed  or  allowed  is  less  than  7  days, 
intermediate  Saturdays,  Sundays,  and 
Paderal  legal  holidays  shall  be  excluded 
from  the  computation.  As  used  in  this 
rule,  a  Federal  legal  holiday  refers  to 
any  full  calendar  day  designated  as  a 
legal  holiday  by  the  President  or  the 
Congress  of  the  United  States. 

(b)  Additional  hearings,  postpone¬ 
ments,  continuances  and  extensions  of 
time.  Prior  to  its  final  determination  in 
any  investigation,  the  Commission  may 
In  Its  discretion  for  good  cause  shown 
grant  additional  hearings,  pipstpione- 
ments,  or  continuances  of  hearings,  or 
extend  the  time  for  pierforming  any  act 
required  by  or  pursuant  to  the  rules  con¬ 
tained  in  this  chapter. 

#  •  •  0  • 

6.  Section  201.16  is  revised  to  read  as 
follows: 
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§  201.16  Service  of  proccM  and  other 
documents. 

(a)  By  the  Commission.  Except  when 
service  by  another  method  shall  be 
specifically  ordered  by  tiie  Commission, 
the  service  of  a  process  or  other  docu¬ 
ment  of  the  Commission  shall  be  served 
by  anyone  duly  authorized  by  the  Com¬ 
mission  and  be  effected — 

(1)  By  mailing  or  delivering  a  copy  of 
the  document  to  the  person  to  be  served, 
to  a  member  of  the  partnership  to  be 
served,  to  the  president,  secretary,  other 
executive  officer,  or  member  of  the  board 
of  directors  of  the  corporation,  associa¬ 
tion.  or  other  organization  to  be  served, 
or,  if  an  attorney  represents  any  of  the 
above  before  the  Commission,  by  mailing 
or  delivering  a  copy  to  such  attorney;  or 

(2)  By  leaving  a  copy  thereof  at  the 
principal  office  of  such  person,  partner¬ 
ship,  corporation,  association,  or  other 
organization,  or,  if  an  attorney  repre¬ 
sents  any  of  the  above  before  the  Com¬ 
mission,  by  leaving  a  copy  at  the  office  of 
such  attorney. 

(b)  By  a  party  other  than  the  Com¬ 
mission.  Except  when  service  by  another 
method  shall  be  specifically  ordered  by 
the  Commission,  the  service  of  a  docu¬ 
ment  of  a  party  shall  be  effected — 

(1)  By  mailing  or  delivering  copies  of 
the  document  to  the  Secretary  of  the 
Commission  (the  number  of  copies  being 
as  provided  for  in  §  201.8(d)  of  this  part) 
and  to  each  other  party,  or,  if  a  party  is 
represented  by  an  attorney  before  the 
Commission,  by  mailing  or  delivering 
copies  to  such  attorney;  or 

(2)  By  leaving  copies  thereof  at  the 
office  of  the  Secretary  of  the  Commission 
(the  number  of  copies  being  as  provided 
for  in  §  201.8(d)  of  this  part)  and  at 
the  principal  office  of  each  other  party, 
or,  if  a  party  is  represented  by  an  attor¬ 
ney  before  the  Commission,  by  leaving 
copies  at  the  office  of  such  attorney. 

(c)  Proof  of  service:  certificate.  (1) 
When  service  is  by  mail,  it  is  complete 
upon  mailing  of  the  document. 

(2)  The  verified  certificate  by  the  per¬ 
son  serving  a  document,  setting  forth 
the  manner  of  jsald  service,  shall  be 
proof  of  service  of'the  document. 

(d)  Additional  time  after  service  by 
mail.  Whenever  a  party  has  the  rie^t  or 
is  required  to  do  smne  act  or  take  some 
proceedings  within  a  prescribed  period 
after  the  service  of  a  document  upon  him 
and  the  document  is  served  upon  him  by 
mail,  three  (3)  days  shall  be  added  to  the 
prescribed  period,  except  that  when  mail¬ 
ing  is  to  a  person  located  in  a  foreign 
country,  ten  (10)  days  shall  be  added  to 
the  prescribed  period. 

•  •  •  *  * 

PART  203— INVESTIGATIONS  OF  ALLEGED 

UNFAIR  PRACTICES  IN  IMPORT  TRADE 

7.  The  provisions  contained  in  Part  203 
of  the  Commission’s  Rules  are  deleted; 

*  •  «  »  • 

8.  A  new  Part  210  Is  added  to  read  as 
follows: 


SUBCHAPTER  C— ADJUDICATIVE 
INVESTIGATIONS 

PART  210 — INVESTIGATIONS  OF  ALLEGED 
UNFAIR  PRACTICES  IN  IMPORT  TRADE 

See 

310.1  Applicability  of  part. 

310.2  General  policy. 

Subpart  A — General  Provisions 

210.4  Definitions. 

210.5  Written  submissions. 

210.6  Intervention. 

Subpart  B— Comnrencement  of  Proceedings 

210.10  Commencement  of  proceedings. 

210.11  Action  of  CommlBBlon  upon  receipt 

of  complaint. 

210.12  Institution  of  investigation. 

210.13  Service  of  complaint. 

210.14  Commission  action,  public  interest 

factor,  and  bonding. 

210.16  Period  for  concluding  Commission 
Investigation. 

Subpart  C — Pleadings  and  Motions 

210.30  The  complaint. 

210.21  The  response. 

210.22  Amendments  to  pleadings  and  notice 

of  Investigation. 

210.23  Supplemental  submissions. 

310.24  MoUons. 

Subpart  D — Discovery  and  Compulsory  Process 

210.30  General  provisions  governing  dis¬ 

covery. 

210.31  Depositions. 

210.32  Interrogatories. 

210.33  Request  for  production  of  docu¬ 

ments. 

210.34  Request  for  admission. 

210.35  Subpoenas. 

210.36  FaUure  to  make  discovery;  sancitons. 

Subpart  E — Prehearing  Conferences  and 
Hearings 

210.40  Prebearing  conferences. 

210.41  General  provisions  for  hearings. 

210.42  Evidence. 

310.43  Record. 

210.44  In  camera  orders. 

Subpart  F  'Determinations  and  Actions  Taken 
310.50  Summary  deteraolnatlons. 

210.61  Termination  of  Investigation. 

310.52  Proposed  findings  and  conclusions. 

210.53  Recommended  determination. 

210.54  Filing  of  exceptions  to  the  recom¬ 

mended  determination  and  alter¬ 
native  findings  of  fact  .and  conclu¬ 
sions  of  law. 

310.55  Commission  determination  and 

action. 

210.56  Petition  for  reconsideration. 

210.57  Disposition  of  petition  for  recon¬ 

sideration. 

Subpart  G — Appeals 

210.60  Interlocutory^ppeals. 

210.61  Appeals  of  final  determination  to 

the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals. 

§210.1.  Applicability  of  part. 

The  rules  in  this  part  govern  procedure 
relating  to  proceedings  under  section  337 
of  the  Tariff  Act  of  1930,  as  amended  (88 
Stat.  2053;  19  U.S.C.  1337),  and  Public 
Law  710,  July  2,  1940  (54  Stat  724;  19 
U.S.C.  1337a) .  For  other  applicable  rules 
see  Part  201  of  subchapter  A. 

§  210.2  General  policy. 

It  is  the  policy  of  the  Commission  that, 
to  the  extent  practicable  and  consistent 


with  requirements  of  law.  such  proceed¬ 
ings  shall  be  conducted  expeditiously.  In 
the  conduct  of  such  proceedings,  the  pre¬ 
siding  officer  and  counsel  or  other  repre¬ 
sentative  for  each  party  shall  make  every 
effort  at  each  stage  of  the  proceedings 
to  avoid  delay. 

Subpart  A — General  Provisions 
§  210.4  Definitions. 

As  used  in  this  part — 

(a)  “Complainant”  means  a  person 
who  has  filed  a  complaint  with  the  Com¬ 
mission  under  this  part; 

(b)  “Party”  means  each  complainant 
and  respondent  in  the  investigation,  the 
Commission  investigative  attorney,  and 
each  person  designated  as  a  party  pur¬ 
suant  to  §  210.6  of  this  part; 

(c)  “Commission  investigative  attor¬ 
ney”  means,  for  purposes  of  a  particular 
proceeding  under  section  337  of  the  Tar¬ 
iff  Act,  the  attorney  designated  to  en¬ 
gage  in  investigatory  activities  with  re¬ 
spect  to  the  proceeding,  in  his  capacity 
as  investigator  in  the  proceeding; 

(d)  “Person”  means  an  individual, 
partnership,  corporation,  association,  or 
public  or  private  organization; 

(e)  “Presiding  officer”  means  the  body 
or  person  presiding  over  the  taking  of 
evidence  in  an  investigation  imder  this 
part,  and  may  include  the  Commission, 
one  or  more  members  of  the  Commission, 
or  one  or  more  hearing  examiners  ap¬ 
pointed  under  section  3105  of  title  5  of 
the  United  States  Code; 

(f)  “Respondent”  means  any  person 
named  in  a  notice  of  investigation  issued 
imder  this  part  as  allegedly  violating  sec¬ 
tion  337  of  the  Tariff  Act. 

§  210.5,  Written  submissions. 

(a)  Caption;  names  of  parties.  Every 
submission  shall  contain  a  caption  set¬ 
ting  forth  the  name  of  the  Commission, 
the  title  of  the  action,  the  docket  num¬ 
ber  assigned  to  the  proceeding,  if  any, 
and,  in  the  case  of  a  complaint  and  re¬ 
sponse,  the  names  of  all  the  parties  to 
the  proceeding. 

(b)  Concise  and  direct  pleading;  num¬ 
bered  paragraphs.  All  averments  con¬ 
tained  in  a  submission  shall  be  simple, 
concise,  and  direct  and  shall  be  made  in 
numbered  paragraphs,  the  contents  of 
each  of  which  shall  be  limited  as  far  as 
practicable  to  a  statement  of  a  single  set 
of  circumstances. 

(c)  Number  of  copies.  Except  as  oth¬ 
erwise  provided  for  in  this  part  or  by  the 
Commission,  the  original  and  nineteen 
(19)  true  copies  of  each  submission  shall 
be  filed  with  the  Commission. 

(d)  Service  of  stibmissions.  Except  as 
otherwise  provided  for  in  this  part  or  by 
the  Commission,  each  submission  filed  by 
a  party  with  the  Commission  shall  be 
served  as  provided  for  in  §  201.16  of  this 
chapter. 

§  210.6  Intervention. 

Any  per8<m  deeiring  to  Inten’ene  in  an 
InvesU^tion  under  this  part  shall  make 
written  application  in  the  form  ot  a  mo- 
tionx  setti^  forth  a  sufficient  basis  there- 
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for.  Such  application  shall  have  attached 
to  it  a  certificate  showing  service  thereof 
uptm  each  party  to  the  investigation  in 
accordance  with  the  provisions  of  S  201.16 
erf  this  chapter.  A  similar  certificate  shall 
be  attached  to  the  answer  filed  by  any 
party  with  respect  to  the  application 
showing  service  of  such  answer  upon  the 
applicant  and  all  other  parties.  The  pre¬ 
siding  officer  may  by  order  permit  the 
intervention  of  such  person  as  a  non- 
party  intanrenor  to  such  extent  and  upon 
such  terms  as  are  provided  by  law  or  as 
otherwise  may  be  deemed  pr(H)er.  Upon  a 
showing  (rf  good  cause,  any  interested 
person  may  be  designated  as  a  party  and 
shall  be  individually  served  ^th  each 
submission  filed  in  the  investigation. 

Subpart  B— Commencement  of 
Proceedings 

§  210.10  Commencement  of  proceedings. 

(a)  Upon  receipt  of  complaint.  A  pro¬ 
ceeding  is  commenced  by  fUing  with  the 
Cmnmissitm  the  original  and  nineteen 
(19)  true  copies  of  a  cmnplaint,  plus  one 
copy  for  each  person  named  in  the  ctxn- 
pl^t  as  violating  sectitm  337  of  the 
Tariff  Act.  Complaints  alleging  violation 
of  sectitm  337  may  be  filed  by  any  person. 

(b)  Upon  the  initiative  of  the  Commis¬ 
sion.  The  Commission  may  upem  its  ini¬ 
tiative  commerce  proceedings  based  upon 
any  allied  violation  of  section  337  of  the 
Tariff  Act. 

§  210.11  Action  of  Commission  upon  re¬ 
ceipt  of  complaint. 

Uptxi  receipt  of  a  complaint  filed  ptir- 
isuant  to  8  201.8  of  this  ch£rf>ter  and 
8  210.5,  8  210.10,  and  8  210.20  of  this  part, 
the  Commission  shall  take  the  following 
actions: 

(a)  Examination  of  complaint.  The 
CcHnmission  shall  examine  the  complaint 
for  sufficiency  and  compliance  wi^  the 
applicable  rules  of  this  chapter. 

(b)  Informal  investigatory  activity. 
The  Cmnmtssion  shall  identify  sources  of 
relevant  information,  assure  itself  of  the 
availability  thereof,  and,  if  deemed  nec¬ 
essary,  prepare  subpoenas  therefor,  and 
give  attention  to  other  preliminary  mat¬ 
ters. 

§  210.12  Institution  of  investigation. 

Within  thirty  (30)  days  after  receipt 
of  a  ccHnplaint  or,  in  exceptional  circum¬ 
stances,  as  socm  after  such  period  as  pos¬ 
sible,  the  Commission  shall  determine 
v^etiier  the  complaint  is  pixH>erly  filed 
and,  if  so,  shall  institute  an  investiga¬ 
tion.  Ihe  investigation  shall  be  instituted 
by  notice  published  in  the  Fderal  I^- 
xsTER,  which  notice  will  define  the  scope 
(rf  the  investigation.  If  the  Commission 
determines  that  a  complaint  is  not  prop¬ 
erly  filed,  the  complaint  shall  be  dis¬ 
missed  and  the  Commission  shall  notify 
the  complainant  in  writing  of  its  actiem 
with  the  reasems  therefor. 

§  210.13  Service  of  complaint. 

Each  respondent  named  in  the  com- 
plaint,  and  other  respondents  as  later 
discovered,  shall  be  scired  by  the  Com- 
missiem  with  a  copy  (rf  the  complaint  and 
notice  instituting  the  investigation  upon 


institution  of  the  inve6tigati(ni  or  as  so(m 
as  possible  after  such  respondents  are 
discovered.  The  Department  of  Health, 
Educati(»i,  and  Wdfare,  the  Depart¬ 
ment  of  Justice,  the  Fedend  Trade  Com¬ 
mission,  and  such  other  departments  and 
agencies  as  the  Commission  considers 
appropriate  shall  also  be  served  with  a 
copy  of  the  c(xnplaint  and  notice  insti¬ 
tuting  the  investigation  upon  institution 
of  the  investigati(m. 

§  210.14  CommiMkm  action,  public  in¬ 
terest  factw,  and  bonding. 

(a)  During  the 'course  of  each  proceed¬ 
ing  under  this  part  when  an  investiga¬ 
tion  has  been  instituted,  the  C(»nmission 
shall — 

(1)  Consider  what  acti(Hi  (exclusion  of 
articles  fr(xn  entry,  exclusion  of  articles 
from  entry  except  under  bond,  or  cease 
and  desist  order) ,  if  any.  it  should  take, 
and,  when  apprt^riate,  take  such  action; 

(2)  Consult  with,  and  seek  advice  and 
information  from,  the  Department  of 
Health,  Education,  and  Welfare,  the  De¬ 
partment  of  JusUce,  the  Federal  Trade 
C(xnmission,  and  such  other  depart¬ 
ments  and  agencies  as  it  considers  ap¬ 
propriate  concerning  the  subject  matter 
of  the  complaint  and  the  effect  its  ac¬ 
tions  (exclusion  of  articles  from  entry, 
exclusion  of  articles  from  entry  except 
under  bond,  or  cease  and  desist  order) 
imder  section  337  of  the  Tariff  Act  shall 
have  upon  the  pubUc  health  and  wel¬ 
fare,  c(Mnpetitive  c(mditions  in  the  U.S. 
economy,  the  production  of  like  or  di¬ 
rectly  competitive  articles  in  the  United 
States,  and  U.S.  consumers; 

(3)  Determine  the  amoimt  of  bond 
pursuant  to  section  337(e)  or  section  337 
(g)  (3)  of  the  Tariff  Act,  taking  into  con¬ 
sideration,  among  other  things,  the 
amount  which  would  offset  any  com¬ 
petitive  advantage  resulting  from  the 
alleged  unfair  methods  of  competition 
and  imfair  acts  mjoyed  by  persons  bene¬ 
fiting  from  the  Importation  of  the  arti¬ 
cles  in  question;  and 

(4)  Receive  submissions  from  the  par¬ 
ties,  other  interested  persons.  Govern¬ 
ment  agencies  and  departments,  and  the 
pubUc  with  respect  to  the  subject  matter 
of  subsections  (a)(1),  (a)(2),  and  (a) 
(3)  of  this  section,  which  submissions 
shall  be  served  upon  the  parties  and  be 
available  to  the  public  in  the  Office  of 
the  Secretary.  The  CTommission  will  con¬ 
sider  motions  f(»'  oral  argument  or,  whoi 
necessary,  for  a  hearing  with  respect  to 
the  subject  matter  of  this  section. 

(b)  Unless  otherwise  ordered  by  the 
Commission,  the  presiding  officer  shall 
not  take  evidence  or  other  information 
or  hear  arguments  fr(xn  the  parties  and 
other  interested  persons  with  respect  to 
the  subject  matter  of  subsections  (a)  (1) , 
(a)(2),  (a)(3),  and  (a)(4)  of  this  sec¬ 
tion. 

§  210.15  Period  for  concluding  rommifi- 
sion  investigation. 

Each  inve8tigati(m  Instituted  under 
this  part  shall  be  concluded  and  a  final 
order  or  rule  Issued  no  later  than  twelve 
(12)  months  after  the  date  of  publica¬ 
tion  in  the  Federal  Register  of  the  no¬ 


tice  instituting  the  investigation,  except 
that  the  Commission  may  designate  the 
investigation  as  a  "more  complicated’* 
investigatitai  and  require  that  it  be  con¬ 
cluded  no  later  than  eighteen  (18) 
months  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  insti¬ 
tuting  the  inve8tigati(ni.  A  “more  com¬ 
plicated’’  investigation  refers  to  an  in¬ 
vestigation  which  is  of  an  involved  na¬ 
ture  owing  to  the  subject  matter,  diffi¬ 
culty  in  obtaining  Information,  or  large 
niunber  of  parties  involved.  The  Com¬ 
mission  shall  publish  its  reasons  for  des¬ 
ignating  the  investigation  as  a  "more 
complicated’’  investigation  in  the  Fed¬ 
eral  Register.  For  purposes  of  the  12- 
month  and  18-m(»ith  perj(xls  prescribed 
by  this  section,  there  shall  be  excluded 
any  period  of  time  during  which  the  in- 
vestigatitxi  is  suspended  be(;ause  of  pro¬ 
ceedings  in  a  court  or  agency  of  the 
United  States  involving  similar  questions 
concerning  the  subject  matter  of  such 
investigation. 

Subpart  C — Plaadii^  and  Motions 
§  210.20  The  complaint. 

(а)  Contents  of  complaint.  In  addition 
to  conforming  with  the  requirements  of 
8  201.8  of  this  chapter  and  8  210.5(a). 
8  210.5(b),  and  8  210.5(c)  of  this  part, 
the  complaint  shall — 

(1)  Be  under  oath  and  signed  by  the 
complainant  or  his  duly  authorized  of¬ 
ficer,  attorney,  or  agent,  with  the  name 
address,  and  phone  number  of  the  com- 
plsdnant  and  any  such  officer,  attorney, 
or  agent  given  on  the  first  page  of  the 
complaint; 

(2)  Include  a  statement  of  the  facts 
constituting  the  alleged  unfair  meth(xls 
of  competition  and  unfair  acts; 

(3)  Describe  specific  instances  of  al¬ 
leged  unlawful  importations  or  sales; 

(4)  State,  when  known,  the  name,  ad¬ 
dress,  and  nature  of  the  business  of  each 
person  alleged  to  be  violating  section  337 
of  the  Tariff  Act; 

(5)  Include  a  statement  as  to  whether 
or  not  the  alleged  unfair  methods  of  com¬ 
petition  and  unfair  acts,  or  the  subject 
matter  thereof,  is  or  has  been  the  subject 
of  any  court  or  agency  litigation,  and,  if 
so,  include  a  brief  siunmary  of  such  liti¬ 
gation; 

(б)  Include  a  description  of  the  domes¬ 
tic  industry  affected  when  an  element 
of  the  complaint  is  the  effect  or  tendency 
to  destroy  or  substantially  injure,  or  to 
prevent  the  eetalrflshment  (rf,  such  an  in¬ 
dustry,  and  a  description  of  the  trade 
and  commerce  affected  when  an  element 
of  the  complaint  is  the  effect  or  tendency 
to  restrain  or  monopolize  such  trade  and 
commerce; 

(7)  Include  a  description  of  the  com¬ 
plainant’s  business  and  his  Interests  in 
the  trade  and  commerce  or  domestic  in¬ 
dustry  affected; 

(8)  Include  data  concerning  the  vol- 
lune  and  trend  of  production,  sales,  and 
inventories  of  the  involved  d(»neetlc  ar¬ 
ticle;  a  derkulption  of  the  facilities  and 
number  and  type  of  workers  employed  in 
the  production  of  the  involved  domestic 
article;  profit-and-loss  Information  cov- 
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ering  overall  operations  and  operations 
concerning  the  involved  domestic  article; 
pricing  Information  with  respect  to  the 
Involved  domestic  article;  when  avail¬ 
able,  volume  and  sales  of  Imports;  and 
other  data  pertinent  to  the  subject  mat¬ 
ter  of  the  complaint  which  would  support 
the  allegation  that — 

(A)  The  effect  or  tendency  of  the  Im¬ 
portations  or  sales  In  question  is  to  de¬ 
stroy  or  substantially  Injure  an  effici¬ 
ently  and  economically  operated  domes¬ 
tic  industry  in  the  United  States;  or 

(B)  The  effect  or  tendency  of  the  im¬ 
portation  or  sales  in  question  Is  to  pre¬ 
vent  the  establishment  of  an  efBciently 
and  economically  operated  domestic  in¬ 
dustry  in  the  United  States;  or 

(C)  The  effect  or  tendency  of  the  im¬ 
portations  or  sales  in  question  is  to  re¬ 
strain  or  monopolize  trade  and  com¬ 
merce  in  the  UnltedStates; 

(9)  Include,  when  a  complaint  is  based 
upon  the  alleged  unauthorized  impor¬ 
tation  or  sale  of  an  article  covered  by, 
or  produced  under  a  process  covered  by, 
the  claims  of  a  valid  U.S.  letters  patent — 

(A)  The  identification  of  each  U.S. 
letters  patent  and  a  certified  copy  there¬ 
of  (a  legible  copy  of  each  such  patent 
will  suffice  for  each  required  copy  of 
the  complaint) ; 

(B)  The  identification  of  the  owner¬ 
ship  of  each  involved  U.S.  patent  and  a 
certified  copy  of  each  assignment  of  each 
such  patent  (a  legible  copy  thereof  will 
suffice  for  each  required  copy  of  the 
complaint) ; 

(C)  The  identification  of  each  do¬ 
mestic  licensee  under  each  involved  U.S. 
patent; 

(D)  When  known,  a  list  of  each  for¬ 
eign  patent  and  each  foreign  patent  ap¬ 
plication  (not  already  issued  as  a 
patent)  corresponding  to  each  involved 
U.S.  patent,  with  an  indication  of  the 
prosecution  status  of  each  such  foreign 
patent  application ; 

(E)  When  known,  a  list  of  each  for¬ 
eign  licensee  under  each  involved  U.S, 
patent  and  under  each  corresponding 
foreign  patent; 

(F)  A  nontechnical  description  of  the 
Invention  of  each  involved  U.S.  patent; 

(G)  A  reference  to  the  specific  claims 
In  each  Involved  U.S.  patent  which  al¬ 
legedly  cover  the  article  Imported  or  sold 
by  each  person  named  as  violating  sec¬ 
tion  337  of  the  Tariff  Act,  or  the  process 
under  which  such  article  was  produced; 

(H)  A  showing  of  any  domestic  pro¬ 
duction  of  the  involved  article  or  of  any 
domestic  utilization  of  the  involved  proc¬ 
ess  sdlegedly  covered  by  the  above  spe¬ 
cific  claims  of  each  involved  U.S.  patent, 
and  a  showing  that  each  person  named 
as  violating  section  337  of  the  Tariff  Act 
is  importanting  and/or  selling  the  article 
covered  by,  or  produced  xmder  the  in¬ 
volved  process  covered  by,  the  above 
specific  claims  of  each  Involved  U.S.  pa¬ 
tent.  The  complainant  is  encouraged  to 
make  such  showing  by  appropriate 
allegations,  and,  when  practicable,  by  a 
chart  which  applies  an  exemplary  claim 
of  each  Involved  U.S.  patent  to  a  repre¬ 
sentative  Involved  domestic  article  or 
process  and  to  a  representative  involved 
article  of  each  person  named  as  violating 
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section  337  of  the  Tariff  Act  or  to  the 
process  under  which  such  article  was 
produced:  and 

(I)  Drawings,  photographs,  or  other 
visual  representations  of  both  the  in¬ 
volved  domestic  article  or  process  and 
the  Involved  article  of  each  person  named 
as  violating  section  337  of  the  Tariff  Act, 
or  of  the  process  utilized  in  producing 
such  article,  and,  when  a  chart  is  fur¬ 
nished  under  subsection  (a)  (9)  (H)  of 
this  section,  the  parts  of  such  drawings, 
photographs,  or  other  visual  represen¬ 
tations  should  be  labeled  so  that  they 
can  be  read  in  conjunction  with  such 
chart;  and 

(10)  Contain  a  request  for  relief 
sought. 

(b)  Submissions  of  articles  as  exhibits. 
At  the  time  the  complaint  is  filed, 
when  practical  and  possible  the  involved 
articles  shall  be  submitted  as  exhibits — 
both  the  involved  domestic  article  and 
that  of  each  person  named  as  violating 
section  337  of  the  Tariff  Act. 

(c)  Additional  material  to  accompany 
each  patent-based  complaint.  There  shall 
accompany  the  submission  of  the  origi¬ 
nal  of  each  complaint  based  upon  the 
alleged  unauthorized  importation  or  sale 
of  an  article  covered  by,  or  produced 
under  a  process  covered  by,  the  claims 
of  a  valid  U.S.  letters  patent  the  follow¬ 
ing: 

(1)  niree  (3)  copies  of  a  detailed 
status  report  on  all  litigation  mentioned 
in  subsection  (a)  (5)  of  this  section,  in¬ 
cluding  summaries  of  all  pleadings  and 
motions  entered  in  the  litigation  and  any 
decisions  rendered  thereon  or  in  the 
litigation; 

(2)  Three  (3)  copies  of  each  license 
agreement  arising  out  of  etu;h  involved 
U.S.  patent,  except  that,  to  the  extent 
that  a  standard  license  agreement  is 
used,  three  (3)  copies  of  the  standard 
license  agreement  and  a  list  of  the  li¬ 
censees  operating  under  such  agreement 
will  suffice; 

(3)  One  (1)  certified  copy  of  the  Pat¬ 
ent  and  Trademark  Office  file  wrapper 
for  each  involved  U.S.  patent,  plus  two 

(2)  additional  copies  thereof;  and 

(4)  Three  (3)  copies  of  each  patent 
and  applicable  pages  of  each  technical 
reference  mentioned  in  the  file  wrapper 
of  each  Involved  U.S.  patent. 

(d)  Amendment  of  complaint.  The 
complaint  may  be  amended  at  any  time 
prior  to  the  institution  of  the  investiga¬ 
tion,  and,  after'  institution,  may  be 
amended  for  good  cause  shown  upon 
such  conditions  as  are  necessary  to  avoid 
prejudicing  the  public  Interest  and  the 
rights  of  the  parties  to  the  investigation 
by  a  change  in  the  scope  of  the  investi¬ 
gation  which  results  from  such  amend¬ 
ment. 

§  210.21  The  response. 

(a)  Time  for  response.  Respondents 
shEdl  have  twenty  (20)  days  (imless 
otherwise  ordered  in  the  notice  of  inves¬ 
tigation  or  by  the  presiding  officer)  from 
the  date  of  service  of  the  complaint  and 
notice  of  investigation  within  ^Ich  to 
respond,  in  writing,  to  the  complaint  and 
the  notice  of  Investigation. 
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(b)  Contents  of  the  response.  In  ad¬ 
dition  to  conforming  to  the  requirements 
ot  9  201.8  of  this  chapter  and  9  210.5  of 
this  part,  each  response  shall  be  imder 
oath  and  signed  by  respondent  or  his 
‘duly  authorized  officer,  attorney,  or 
agent,  with  the  name,  address,  and  phone 
number  of  the  respondent  and  any  such 
officer,  attorney,  or  agent  given  on  the 
first  page  of  the  response.  Each  respond¬ 
ent  ^all  respond  to  each  allegation  in 
the  complaint  and  in  the  notice  of  inves¬ 
tigation.  and  shall  set  forth  a  concise 
statement  of  the  facts  constituting  each 
groimd  of  defense.  There  shall  be  a  spe¬ 
cific  admission,  denial,  or  explanation 
of  each  fact  alleged  in  the  complaint 
and  notice,  or.  if  the  respondent  is  with¬ 
out  knowledge  of  any  such  fact,  a  state¬ 
ment  to  that  effect.  Allegations  of  a 
complaint  and  notice  not  thus  answered 
may  be  deemed  to  have  been  admitted. 
Each  response  shall  Include,  when  avail¬ 
able,  statistical  data  on  the  quantity  and 
value  of  imports  of  the  involved  article. 
When  the  alleged  unfair  methods  of 
competition  and  imfair  acts  are  based 
upon  the  claims  of  a  valid  U.S.  letters 
patent,  the  respondent  is  encouraged  to 
make  the  following  showing,  when 
appropriate: 

(1)  If  it  is  asserted  in  defense  that 
the  article  imported  or  sold  by  respond¬ 
ent  is  not  covered  by,  or  produced  under 
a  process  covered  by,  the  claims  of  each 
involved  U.S.  patent,  a  showing  of  such 
noncoverage  for  each  involved  claim  in 
each  U.S.  patent  in  question  shall  be 
made,  which  showing  may  be  made  by 
appropriate  allegations  and,  when  prac¬ 
ticable,  by  a  chart  which  applies  the  in¬ 
volved  claims  of  each  U.S.  patent  in 
question  to  a  representative  involved  Im- 
Ijorted  article  of  respondent  or  to  the 
process  under  which  such  article  was 
produced; 

(2)  Drawings,  photographs,  or  other 
visual  representations  of  the  involved  im¬ 
ported  article  of  respondent  or  the 
process  utilized  in  producing  such 
article,  and,  when  a  chart  is  furnished 
imder  subsection  (b)(1)  of  this  section, 
the  parts  of  such  drawings,  photographs, 
or  other  visual  representations  should  be 
labeled  so  that  they  can  be  read  in  con¬ 
junction  with  such  chart:  and 

(3)  If  the  claims  of  any  involved  U.S, 
patent  are  asserted  to  be  invalid  or  unen¬ 
forceable,  the  basis  for  such  assertion,  in¬ 
cluding,  when  prior  art  is  relied  on,  a 
showing  of  how  the  prior  art  renders  each 
claim  invalid  or  unenforceable,  and  a 
copy  of  such  prior  art. 

(c)  Submission  of  article  as  exhibit. 
At  the  time  the  response  is  filed,  when 
practical  and  possible  the  involved  im¬ 
ported  article  shall  be  submitted  as  an 
exhibit. 

(d)  Default,  f'allure  of  a  respondent 
to  file  a  response  within  the  time  pro¬ 
vided  for  in  subsection  (a)  of  this  section 
may  be  deemed  to  constitute  a  waiver  of 
its  right  to  appear  and  contest  the  alle¬ 
gations  of  the  complaint  and  of  the  notice 
of  Investigation,  and  to  authorize  the 
presiding  officer,  wdthout  further  notice 
to  that  respondent,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  notice  of 
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investigation  and  to  enter  a  recom¬ 
mended  determination  (or  a  determina¬ 
tion  if  the  Commission  is  the  presiding 
officer)  containing  such  findings. 

§  210.22  .4mendmenl«t  to  pleadings  and 
notice  of  investigation. 

(a)  By  leave.  If  and  whenever  disposi¬ 
tion  of  the  issues  in  an  investigation  cm 
the  merits  will  be  facilitated,  the  presid¬ 
ing  officer,  upon  such  ccmditions  as  are 
necessary  to  avoid  prejudicing  the  public 
interest  and  the  rights  of  the  parties  to 
an  investigation,  may  allow  appropriate 
amendments  to  pleadings:  Ehnvided, 
however,  that  a  motion  for  amendment 
of  a  (xunplaint  after  the  institution  of 
an  investigation  shall  be  made  to  the  pre¬ 
siding  officer,  who  shall  certify  such  mo- 
ti(m  to  the  CcMnmission  with  his  recom¬ 
mendation;  the  Commission  shall  decide 
the  motiMi  according  to  the  standards  of 
§210.20(d)  of  this  part.  A  motion  for 
amendment  of  a  notice  of  investigation 
studl  be  dealt  with  as  provided  for  with 
respect  to  motions  for  amendment  of  a 
complaint. 

(b)  Conformance  to  evidence.  When 
issues  not  raised  by  the  pleadings  or  no¬ 
tice  of  investigation,  but  reasonably' 
within  the  scope  of  the  pleadings  and 
notice,  are  considered  during  the  taking 
of  evidence  by  express  or  implied  ccmsent 
of  the  parties,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised  in  the 
pleadings  and  notice.  Such  amendments 
of  the  pleadings  and  notice  as  may  be 
necessary  to  make  them  conform  to  the 
evidence  and  to  raise  such  issues  shall  be 
allowed  at  any  time,  and  shall  be  effec¬ 
tive  with  respect  to  all  parties  who  have 
expressly  or  impliedly  consented. 

§  210.23  Supplemental  subniisMOiiH. 

Hie  presiding  officer  may,  upon  rea¬ 
sonable  notice  and  such  terms  as  are  Just, 
permit  service  of  a  supplemental  sub¬ 
mission  setting  forth  transactitms,  occur¬ 
rences,  or  events  which  have  taken  place 
since  the  date  of  the  submissions  sought 
to  be  supplemaited  and  which  are  rele¬ 
vant  to  any  of  the  issues  involved. 

§  210.24  Motions. 

(a)  Presentation  and  disposition.  Dur¬ 
ing  the  time  an  investigation  is  before  a 
presiding  officer,  all  motions  therein  shall 
be  addressed  to  the  presiding  officer. 
Whai  the  presiding  officer  is  the  Cc«n- 
misslmi.  it  shall  rule  upon  all  motions. 
When  the  presiding  officer  is  not  the 
Commission,  any  motion  within  his  au¬ 
thority  shall  be  ruled  up<m  by  him,  and 
any  motion  upon  which  the  presiding  offi¬ 
cer  has  no  authority  to  rule  shall  be 
certified  by  him  to  the  Commission  with 
his  recommendation,  and  the  Commis¬ 
sion  shall  then  rule  on  the  motion.  All 
motions  shall  be  filed  with  the  Commis¬ 
sion,  and  all  motions  addressed  to  the 
Ccmunission  shall  be  in  writing.  All  mo¬ 
tions  in  an  investigation  shall  be  served 
upcm  each  party. 

(b)  Content.  All  written  moticxis  shall 
state  the  particular  order,  ruling,  or  ac- 
ticHi  desired  and  the  grovmds  therefor. 

(c)  Answers.  Within  ten  (10)  days 
after  service  any  written  motion,  or 
within  such  longer  or  shorter  time  as  may 
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be  designated  by  the  presiding  officer  or 
the  Commission,  a  nonmoving  party  shall 
answer  or  he  may  be  deemed  to  have 
consented  to  the  granting  of  the  relief 
asked  for  in  the  motion.  The  moving 
party  shall  have  no  right  to  reply,  ex¬ 
cept  as  permitted  by  the  presiding  officer 
or  the  Ctmunisskm. 

(d)  Motions  for  extensions.  As  a  mat¬ 
ter  of  discretion,  the  presiding  officer  or 
the  Commission  may  waive  the  require¬ 
ments  of  this  section  as  to  motions  for 
extension  of  time,  and  may  rule  upon 
such  motions  ex  parte. 

Subpart  D — Discovery  and  Compulsory 
Process 

§  210.30  General  provisiunti  guverning 
discovery. 

(a)  Discovery  methods.  The  parties  to 
an  investigation  may  obtain  discovery  by 
one  or  more  of  the  following  methods: 
Depositions  upon  oral  examination  or 
written  questions;  interrogatories;  pro¬ 
duction  of  documents  or  things  for  in¬ 
spection  and  other  purposes;  and  re¬ 
quests  for  admissiims. 

(b)  Scope  of  discovery.  Unless  other¬ 
wise  ordered  by  the  presiding  officer,  a 
party  may  obtain  discovery  regarding  any 
matter,  not  privilege,  which  is  relevant 
to  the  subject  matter  involved  in  the  in¬ 
vestigation.  It  is  not  groimd  for  objec¬ 
tion  that  the  information  sought  will  be 
inadmissible  at  hearings  if  the  informa¬ 
tion  sought  appears  reasonably  calcu¬ 
lated  to  lead  to  the  discovery  of  admis¬ 
sible  evidence. 

<c)  Limitations  on  discovery.  The 
presiding  officer  shall  place  such  limits 
upon  the  kind  or  amount  of  discovery 
to  be  had  or  the  period  of  time  during 
which  discovery  may  be  carried  out  as 
shall  be  consist^t  with  the  time  limita¬ 
tions  set  forth  in  S  210.41(e)  of  this  part 
relating  to  hearings  for  the  purpose  of 
determining  whether  there  is  reason  to 
believe  there  is,  or  whether  there  is,  a 
violation  of  section  337  of  the  Tariff  Act. 

(d)  Protective  orders.  Upon  motion  by 
a  party  or  by  the  person  from  whmn  dis¬ 
covery  is  sought,  and  for  good  cause 
shown,  the  presiding  officer  may  make 
any  order  which  may  appear  necessary 
and  appropriate  for  the  protection  of  the 
public  interest  or  which  Justice  requires 
to  protect  a  party  or  pers<m  from  an¬ 
noyance,  embarrassment,  oppression,  or 
undue  burden  or  expense,  including  one 
or  more  of  the  following: 

(1)  That  the  discovery  not  be  had; 

<2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  Ihat  the  discovery  may  be  had 
only  by  a  method  of  discovery  other  than 
that  selected  by  the  party  seeking  dis¬ 
covery; 

(4)  That  certain  matters  not  be  in¬ 
quired  into,  or  that  the  scope  of  the  dis¬ 
covery  be  limited  to  certain  matters; 

(5)  That  discovery  be  conducted  with 
no  one  present  except  persons  designated 
by  the  presiding  officer; 

(6)  That  a  deposition,  after  being 
sealed,  be  opened  only  by  order  of  the 
presiding  officer; 


(7)  That  a  trade  secret  or  other  con¬ 
fidential  research,  development,  or  com¬ 
mercial  information  not  be  disclosed  or 
be  disclosed  only  in  a  designated  way; 

(8)  That  the  parties  simultaneously 
file  specified  dociiments  or  information 
enclosed  in  sealed  envelopes  to  be  opened 
as  directed  by  the  presiding  officer. 

If  the  motion  for  a  protective  order  is 
denied,  in  whole  or  in  part,  the  presiding 
officer  may,  on  such  terms  and  conditions 
as  are  Just,  order  that  any  party  or  per¬ 
son  provide  or  permit  discovery. 

(e)  Supplementation  of  responses.  A 
party  who  has  responded  to  a  request  for 
discovery  with  a  response  that  was  com¬ 
plete  when  made  is  imder  no  duty  to 
supplement  his  response  to  include  infor¬ 
mation  thereafter  acquired,  except  as 
follows: 

(1)  A  party  is  under  a  duty  to  season¬ 
ably  supplement  his  response  with  respect 
to  any  question  directly  addressed  to — 

(A)  The  identity  and  location  of  per¬ 
sons  having  knowledge  of  discoverable 
matters;  and 

<B)  Hie  identity  of  each  person  ex¬ 
pected  to  be  called  as  an  expert  witness 
at  a  hearing,  the  subject  matter  on  which 
he  is  expected  to  t^tify,  and  the  sub¬ 
stance  of  his  testimony. 

(2)  A  party  is  under  a  duty  to  season- 
•  ably  amend  a  prior  response  if  he  obtains 

information  upon  the  basis  of  which — 

(A)  He  knows  that  the  response  was 
incorrect  when  made;  or 

<B)  He  knows  that  the  response, 
though  correct  when  made,  is  no  longer 
true,  and  the  circiunstances  are  such 
that  a  failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the  presiding 
officer,  agreement  of  the  parties,  or  at 
any  time  prior  to  a  hearing  through  new 
requests  for  supplementation  of  prior 
responses. 

§  210.31  Depoaitions. 

(a)  When  depositions  may  be  taken. 
After  the  date  of  publication  in  the  Fed¬ 
eral  Register  of  the  notice  instituting 
the  investigation,  any  party  may  take  the 
testimony  of  any  person,  including  a 
party,  by  deposition  upon  oral  examina¬ 
tion  or  written  questions.  Leave  of  the 
presiding  officei*  must  be  obtained  only  if 
the  complainant  seeks  to  take  a  deposi¬ 
tion  prior  to  the  expiration  of  twenty  (20) 
days  after  the  date  of  service  of  the  com¬ 
plaint  and  notice  instituting  the  investi¬ 
gation. 

(b)  Persons  before  whom  depositions 
may  be  taken.  Depositions  may  be  taken 
before  any  officer  having  power  to  ad¬ 
minister  oaths  by  the  laws  of  the  United 
States  or  of  the  place  where  the  exam¬ 
ination  is  held. 

(c)  Notice  of  examination.  A  party  de¬ 
siring  to  take  the  deposition  of  a  person 
shall  give  notice  in  writing  to  every  other 
party  to  the  investigation  of  not  less  than 
ten  (10)  days  if  the  deposition  is  to  be 
taken  within  the  United  States,  and  not 
less  than  fifteen  (15)  days  if  the  deposi¬ 
tion  is  to  be  taken  elsewhere.  The  pre¬ 
siding  officer  may  designate  a  shorter  or 
longer  time.  The  notice  shall  state  the 
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time  and  place  for  taking  the  deposition 
and  the  name  and  address  of  each  person 
to  be  examined,  if  known,  and,  if  the 
name  is  not  known,  a  general  description 
sufficient  to  identify  him  or  the  particu¬ 
lar  class  or  group  to  which  he  belongs.  If 
a  subpoena  duces  tecum  is  to  be  served 
on  the  person  to  be  examined,  the  desig¬ 
nation  of  the  materials  to  be  produced  as 
set  forth  in  the  subpoena  shall  be  at¬ 
tached  to  or  included  in  the  notice. 

(d)  Taking  of  deposition.  Each  de¬ 
ponent  shall  be  duly  sworn,  and  any  ad¬ 
verse  party  shall  have  the  right  to  cross- 
examine.  Objections  to  questions  or  doc¬ 
uments  shall  be  in  short  form,  stating  the 
grounds  of  objections  relied  upon.  Evi¬ 
dence  objected  to  shall  be  taken  subject 
to  the  objections,  except  tfaat  confiden¬ 
tial  business  data  need  not  be  disclosed. 
The  questions  propounded  and  the 
answers  thereto,  together  with  all  ob¬ 
jections  made,  shall  be  reduced  to 
writing,  after  which  the  deposition  shall 
be  subscribed  by  the  deponent  (unless 
the  parties  by  stipulation  waive  signing 
or  the  deponent  is  ill  or  cannot  be  found 
or  refuses  to  sign)  and  certified  by  the 
officer  before  whom  the  deposition  was 
taken.  If  the  deposition  is  not  subscribed 
by  the  deponent,  the  officer  shall  state  on 
the  record  such  fact  and  the  reasons 
therefor.  Thereafter,  the  officer  shall  for¬ 
ward  one  ( 1 )  copy  to  each  party  who  was 
present  or  represented  at  the  taking  of 
the  deposition. 

(e)  Depositions  of  nonparty  officers  or 
employees  of  the  Commission  or  of  other 
Government  agencies.  A  party  desiring 
to  take  the  deposition  of  an  officer  or  em¬ 
ployee  of  the  Commission  other  than 
the  Commission  investigative  attorney, 
or  of  an  officer  or  employee  of 
another  Government  agency,  or  to  ob¬ 
tain  documents  or  other  physical  exhibits 
in  the  custody,  control,  and  possession 
of  such  officer  or  employee,  shall  proceed 
by  written  motion  to  the  presiding  officer 
for  leave  to  apply  for  a  subpoena  under 
§  210.35(c)  of  this  part.  Such  a  motion 
shall  be  granted  only  upon  a  showing 
that  the  information  expected  to  be  ob¬ 
tained  thereby  is  within  the  scope  of  dis¬ 
covery  permitted  by  S  210.30(b)  of  this 
part  and  cannot  be  obtained  without 
undue  hardship  by  alternative  means. 

(f )  Filing  of  deposition.  The  party  tak¬ 
ing  the  deposition  shall  file  two  (2)  cop¬ 
ies  thereof  with  the  Commission  inves¬ 
tigative  attorney,  and  shall  give  prompt 
notice  of  such  filing  to  all  other  parties. 

(g)  Admissibility  of  depositions.  The 
fact  that  a  deposition  is  taken  and  filed 
with  the  Commission  investigative  at¬ 
torney  as  provided  in  this  section  does 
not  constitute  a  determination  that  it  is 
admissible  in  evidence  or  that  it  may  be 
used  in  the  investigation.  Only  such  part 
of  a  deposition  as  is  received  in  evidence 
at  a  hearing  shall  constitute  a  part  of 
the  record  in  such  investigation  upon 
which  a  determination  may  be  based.  Ob¬ 
jections  may  be  made  at  the  hearing  to 
receiving  in  evidence  any  deposition  or 
part  thereof  for  any  reason  which  would 
require  the  exclusion  of  the  evidence  if 
the  witness  were  then  present  and  testi- 
the  witness  were  then  present  and 
testifying. 


(h)  Use  of  depositions.  A  deposition 
may  be  used  as  evidence  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisions: 

( 1 )  Any  deF>osition  may  be  used  by  any 
party  for  the  purpose  of  contradicting  or 
impeaching  the  testimony  of  a  deponent 
as  a  witness, 

(2)  The  deposition  of  a  party  may  be 
used  by  an  adverse  party  for  any 
purpose. 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purpose  if  the  presid¬ 
ing  officer  finds — 

(A)  That  the  witness  is  dead;  or 

(B)  That  the  witness  is  out  of  the 
United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition:  or 

(C)  That  the  witness  is  unable  to  at¬ 
tend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(D)  That  the  party  offering  the  depo¬ 
sition  has  been  unable  to  procure  the 
attendance  of  the  witness  by  subpoena; 
or 

(E>  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  as 
to  make  it  desirable,  in  the  interest  of 
justice  and  with  due  regard  to  the  im¬ 
portance  of  presenting  the  oral  testi¬ 
mony  of  witnesses  at  a  hearing,  to  allow 
the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is  of¬ 
fered  in  evidence  by  a  party,  an  adverse 
party  may  require  him  to  introduce  any 
other  part  which  ought  in  fairness  to 
be  considered  with  the  part  introduced, 
and  any  party  may  introduce  any  other 
parts. 

§  210.32  Interrogatories. 

(a)  Scope:  use  at  hearing.  Any  party 
may  serve  upon  any  other  party  written 
interrogatories  to  be  answered  by  the 
party  served.  Interrogatories  may  relate 
to  any  matters  which  can  be  inquired  in¬ 
to  under  §  210.30(b)  of  this  part,  and 
the  answers  may  be  used  to  the  extent 
permitted  by  the  rules  of  evidence. 

(b)  Procedure. 

(1)  The  interrogatory  may  be  served 
upon  any  party  after  the  date  of  publi¬ 
cation  in  the  Federal  Register  of  the 
notice  instituting  the  investigation. 

(2)  Each  interrogatory  shall  be  an¬ 
swered  separately  and  fully  in  writing 
under  oath,  xmless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  are  to 
be  signed  by  the  attorney  making  them. 
The  party  upon  whom  the  interroga¬ 
tories  have  been  served  shall  serve  a  copy 
of  the  answers,  and  objections,  if  any, 
within  ten  (10)  days  after  the  service  of 
the  interrogatories.  The  presiding  officer 
may  allow  a  shorter  or  longer  time.  The 
party  submitting  the  interrogatories  may 
move  for  an  order  under  S  210.36(a)  of 
this  part  with  respect  to  any  objection 
to  or  other  failure  to  answer  an  inter¬ 
rogatory. 

(3)  An  interrogatory  otherwise  prop¬ 
er  is  not  necessarily  objectionable  merely 


because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  presiding  officer  may  or¬ 
der  that  such  an  interrogatory  need  not 
be  answered  until  after  designated  dis¬ 
covery  has  been  completed  or  until  a 
prehearing  conference  or  a  later  time. 

(c)  Option  to  produce  records.  When 
the  answer  to  an  interrogatory  may  be 
derived  or  ascertained  from  the  records 
of  the  party  upon  whom  the  interroga¬ 
tory  has  been  served  or  from  an  exami¬ 
nation.  audit,  or  inspection  of  such 
records,  or  from  a  compilation,  abstract, 
or  summary  based  thereon,  and  the 
burden  of  deriving  or  ascertaining  the 
answer  is  substantially  the  same  for  the 
party  serving  the  interrogatory  as  for  the 
party  served,  it  is  a  sufficient  answer  to 
such  interrogatory  to  specify  the  records 
from  which  the  answer  may  be  derived 
or  ascertained  and  to  afford  to  toe  party 
serving  the  interrogatory  reasonable  op¬ 
portunity  to  examine,  audit,  or  Inspect 
such  records  and  to  make  copies,  com¬ 
pilations,  abstracts,  or  summaries. 

§  210.33  Request  fur  production  of  doe- 
umentM. 

(a)  Scope.  Any  party  may  serve  on  any 
other  party  a  request  to  produce  and 
permit  toe  party  making  toe  request,  or 
someone  acting  on  his  behalf,  to  Inspect 
and  copy  any  designated  documents  (in¬ 
cluding  writings,  drawings,  graphs, 
charts,  photographs,  and  other  data 
compilations  from  which  information 
can  be  obtained) ,  or  to  inspect  and  copy, 
test,  or  sample  any  tangible  things  which 
are  in  the  possession,  custody,  or  control 
of  the  party  upon  whom  the  request  is 
served. 

(b)  Procedure. 

(1)  The  request  may  be  served  upon 
any  party  after  the  date  of  publication 
in  the  Federal  Register  of  the  notice 
instituting  the  investigation.  The  re¬ 
quest  shall  set  forth  the  items  to  be  in.- 
spected,  either  by  individual  item  or  by 
category,  and  describe  each  item  and 
category  with  reasonable  particularity. 
The  request  shall  specify  a  reasonable 
time,  place,  and  manner  of  making  the 
inspection  and  performing  the  related 
acts. 

(2)  The  party  upon  whom  the  request 
is  served  shall  serve  a  written  response 
within  ten  ( 10)  days  after  the  service  of 
the  request.  The  presiding  officer  may 
allow  a  shorter  or  longer  time.  The  re¬ 
sponse  shall  state,  with  respect  to  each 
Item  or  category,  that  inspection  and  re¬ 
lated  activities  will  be  permitted  as 
requested,  unless  toe  request  is  objected 
to,  in  which  event  the  reasons  for  ob¬ 
jection  shall  be  stated.  If  objection  is 
made  to  part  of  an  item  or  category,  the 
part  shall  be  specified.  The  party  sub¬ 
mitting  the  request  may  move  for  an 
order  under  §  210.36(a)  of  this  part  with 
respect  to  any  objection  to  or  other  fail¬ 
ure  to  respond  to  the  request  or  any  part 
thereof,  or  any  failure  to  permit  inspec¬ 
tion  as  requested. 

§210,34  Rc'quest  for  admission. 

(a)  Form,  content,  and  service  of  re¬ 
quest  for  admission.  Any  party  may  serve 
on  any  other  party  a  written  request 
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for  admission  of  the  truth  of  any  mat¬ 
ters  relevant  to  the  investigation  and  set 
f<»th  in  the  request  that  relate  to  state¬ 
ments  or  opinions  of  fact  or  of  the  ap- 
plicaticm  of  law  to  fact,  including  the 
genuineness  of  any  documents  described 
in  the  request.  Copies  of  documents  shall 
be  served  with  the  request  unless  they 
have  been  otherwise  furnished  or  are 
known  to  be.  and  in  the  request  are 
stated  as  being,  in  the  possession  of  the 
other  party.  matter  as  to  which  an 
admission  is  requested  shall  be  separately 
set  forth.  The  request  may  be  served 
upon  a  party  whose  complaint  is  the 
basis  for  the  investigation  after  the  date 
of  publication  in  the  Federal  Register 
of  the  notice  instituting  the  investiga¬ 
tion.  The  request  may  be  served  upon  any 
other  party  at  any  time  twenty  (20)  days 
after  the  date  of  service  of  the  conmlaint 
and  notice  instituting  the  investigation, 
unless  leave  of  the  presiding  oflBcer  is  ob¬ 
tained  to  serve  the  request  at  an  earlier 
date. 

(b)  Answers  and  objections  to  requests 
for  admissions.  The  matter  may  be 
deemed  admitted  unless,  witJiin  ten  (10) 
days  after  service  of  the  request,  or 
within  such  shorter  or  longer  time  as 
the  presiding  ofiBcer  may  allow,  the  party 
to  whom  the  request  is  directed  serves 
upon  the  party  requesting  the  admission 
a  sworn  written  answer  or  objection  ad¬ 
dressed  to  the  matter.  If  objection  is 
made,  the  reasons  therefor  shall  be 
stated.  The  answer  shall  specifically 
deny  the  matter  or  set  forth  In  detail  the 
reasons  why  the  answering  party  cannot 
truthfully  admit  or  deny  the  matter.  A 
dmial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good 
faith  requires  that  a  party  qualify  his 
answer  or  deny  only  a  part  of  the  matter 
as  to  which  an  admission  is  requested,  he 
shall  specify  so  much  of  it  as  is  true  and 
qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
Information  or  knowledge  as  a  reason  for 
failure  to  admit  or  deny  unless  he  states 
that  he  has  made  reasonable  inquiry  and 
that  the  information  known  to,  or  read¬ 
ily  obtainable  by,  him  is  insuflBcient  to 
enable  him  to  admit  or  deny.  A  party  who 
considers  that  a  matter  as  to  which  an 
admission  has  been  requested  presents  a 
genuine  issue  for  a  hearing  may  not  ob¬ 
ject  to  the  request  cm  that  ground  alone; 
be  may  deny  the  matter  or  set  forth 
reasons  why  he  c^annot  admit  or  deny  it. 

(c)  Sufficiency  of  answers.  The  party 
who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  the 
answers  or  objections.  Unless  the  object¬ 
ing  party  sustains  his  burden  of  showing 
that  the  objection  is  justified,  the  presid¬ 
ing  officer  shall  order  that  an  answer  be 
served.  If  the  presiding  officer  determines 
that  an  answer  does  not  comply  with  the 
requirements  of  this  section,  he  may  or¬ 
der  either  that  the  matter  is  admitted  or 
that  an  amended  answer  be  served.  The 
presiding  officer  may.  in  lieu  of  these 
orders,  determine  that  final  disposition  of 
the  request  be  made  at  a  prehearing  con¬ 
ference  or  at  a  designated  time  prior  to 
a  hearing  under  this  part. 

(d)  Effect  of  admission:  withdrauxU  or 
amendment  of  admission.  Any  matter  ad¬ 


mitted  under  this  rule  may  be  conclu¬ 
sively  established  unless  the  presiding  of¬ 
ficer  on  motion  permits  withdrawal  or 
amendment  of  the  admission.  The  pre¬ 
siding  officer  may  permit  withdrawal  or 
amendment  when  the  presentation  of  the 
Issues  of  the  investigation  will  be  sub¬ 
served  thereby  and  the  party  who  ob¬ 
tained  the  admission  fails  to  satisfy  the 
presiding  officer  that  withdrawal  ch* 
amendment  will  prejudice  him  in  main¬ 
taining  his  position  on  the  issues  of  the 
investigation.  Any  admission  made  by  a 
party  under  this  rule  is  for  the  purpose 
of  the  pending  investigation  only  and  is 
not  an  admission  by  him  for  any  other 
purpose  nor  may  it  be  used  against  him. 
in  any  other  pr(x:eeding. 

§  210.35  Siilipornas. 

(a)  Application  for  issuance  of  a  sub¬ 
poena. 

(1)  Subpoena  ad  testificandum.  An  ap¬ 
plication  for  issuance  of  a  subpoena  re¬ 
quiring  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition 
or  at  a  hearing  shall  be  made  to  the  pre¬ 
siding  officer. 

(2)  Subpoena  duces  tecum.  An  appli¬ 
cation  for  issuance  of  a  subpoena  requir¬ 
ing  a  person  to  appear  and  depose  or 
testify  and  to  prepuce  specified  docu¬ 
ments,  papers,  bcxiks.  or  other  physical 
exhibits  at  the  taking  of  a  deposition,  at 
a  prehearing  conference,  or  at  a  hearing 
shall  be  made  in  writing  to  the  presiding 
officer  and  shall  specify  the  material  to 
be  produced  as  exactly  as  possible,  show¬ 
ing  the  general  relevancy  of  the  material 
and  the  reasonableness  of  the  scope  of 
the  subpoena. 

(b)  Use  of  subpoena  for  discovery. 
Subpoenas  may  be  used  by  any  party  for 
purposes  of  discovery  or  for  obtaining 
documents,  papers,  books,  or  other  phys¬ 
ical  exhibits  for  use  in  evidence,  or  for 
both  purposes.  When  used  for  discovery 
purposes,  a  subpoena  may  require  a  per¬ 
son  to  produce  and  permit  the  inspection 
and  copying  of  nonprivileged  documents, 
papers,  books,  or  other  physical  exhibits 
which  constitute  or  contain  evidence  rele¬ 
vant  to  the  subject  matter  involved  and 
which  are  in  the  possession,  custody,  or 
control  of  such  person. 

(c)  Application  for  subpoenas  for  non- 
party  Commission  record  or  personnel 
or  for  records  or  personnel  of  other  Gov¬ 
ernment  agencies.  (1)  Procedure.  An  &p- 
plication  for  issuance  of  a  subpoena  re¬ 
quiring  the  production  of  nonparty  doc¬ 
uments,  papers,  books,  physical  exhibits, 
or  other  material  In  the  records  of  the 
Commission,  or  requiring  the  appearance 
of  an  official  or  employee  of  the  Commis¬ 
sion  (other  than  the  Commission  inves¬ 
tigative  attorney) ,  or  requiring  the  pro¬ 
duction  of  records  or  personnel  of  other 
Gtovemment  agencies  shall  specify  as  ex¬ 
actly  as  possible  the  material  to  be  pro¬ 
duced,  the  nature  of  the  information  to 
be  disclosed,  or  the  expected  testimony  of 
the  official  or  employee,  and  shall  con¬ 
tain  a  statement  showing  the  general  rel¬ 
evancy  of  the  material,  information,  or 
testimony  and  the  reasonableness  of  the 
scope  of  the  application,  together  with 
a  showing  that  such  materlaL  informa- 
tl<m,  or  testimony  or  their  substantial 


equivalent  eould  not  be  obtained  without 
undue  hardship  by  alternative  means. 

(2)  Ruling.  Such  applications  shall  be 
ruled  upon  by  the  presiding  officer.  To  the 
extent  that  the  motion  is  granted,  the 
presiding  officer  shall  provide  such  terms 
and  conditions  for  the  production  of  the 
material,  the  disclosure  of  the  informa¬ 
tion,  or  the  appearance  of  the  official  or 
employee  as  may  appear  necessary  and 
appropriate  for  the  protection  of  the 
public  interest. 

(3)  Application  for  subpoena  grounded 
upon  the  Freedom  of  Information  Act. 
No  application  for  a  subpoena  for  pro¬ 
duction  of  documents  grounded  upon  the 
Freedom  of  Information  Act  shall  be  en¬ 
tertained  by  the  nre«iding  officer. 

(d)  Motion  to  limit  or  quash.  Any  mo¬ 
tion  to  liml^or  quash  a  subpoena  shall 
be  filed  within  ten  (10)  days  after  serv¬ 
ice  thereof,  or  within  such  other  time  as 
the  presiding  officer  may  allow. 

(e)  Ex  parte  rulings  on  applications 
for  subpoenas.  Applications  for  the  is¬ 
suance  of  subpoenas  pursuant  to  the  pro¬ 
visions  of  this  section  may  be  made  ex 
parte,  and,  if  so  mad**,  .«!uch  applications 
and  rulings  thereon  shall  remain  ex  parte 
unless  otherwise  ordered  by  the  presid¬ 
ing  officer. 

§  210.3(»  Failurr  to  make  discover^'; 
sanctiona. 

(a)  Motion  for  order  compelling  dis¬ 
covery.  A  party  may  apply  to  the  presid¬ 
ing  officer  for  an  order  compelling  dis¬ 
covery,  upon  reasonable  notice  to  other 
parties  and  all  persons  affected  thereby. 

(b)  Failure  to  comply  with  order  com¬ 
pelling  discovery.  Tf  a  party  or  an  officer 
or  agent  of  a  party  fails  to  comply  with 
an  order  including,  but  not  limited  to,  an 
order  for  the  taking  of  a  deposition  or 
the  production  of  documents,  an  order 
to  answer  interrogatories,  an  order  issued 
pursuant  to  a  request  for  admissions,  or 
an  order  to  comply  with  a  subpoena, 
the  presiding  officer,  for  the  purpose  of 
permitting  resolution  of  relevant  issues 
and  disposition  of  the  investigation  with¬ 
out  unnecessary  delay  despite  failure  to 
comply,  may  take  such  action  in  regard 
thereto  as  is  just,  including,  but  not  lim¬ 
ited  to.  the  following: 

(1)  Infer  that  the  admission,  testi¬ 
mony,  documents,  or  other  evidence 
would  have  been  adverse  to  the  party; 

(2)  Rule  that  for  the  purposes  of  the 
investigation  the  matter  or  matters  con¬ 
cerning  the  order  or  subpoena  issued  be 
taken  as  established  adversely  to  the 
party; 

(3)  Rule  that  the  party  may  not  In- 
trcxluce  into  evidence  or  otherwise  rely 
upon  testimony  by  the  party,  officer,  or 
agent,  or  documents  or  other  material, 
in  support  of  his  position  in  the  investi¬ 
gation; 

(4)  Rule  that  the  party  may  not  be 
heard  to  object  to  introduction  and  use 
of  secondary  evidence  to  show  what  the 
withheld  admission,  testimony,  docu¬ 
ments,  or  other  evidence  would  have 
shown;  and 

(5)  Rule  that  a  motion  or  other  sub¬ 
mission  by  the  party  concerning  the  or¬ 
der  or  subpoena  Iskied  be  stricken,  or 
that  a  determination  in  the  investiga- 
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tion  be  rendered  against  the  party,  or 
both. 

Any  such  action  may  be  taken  by  written 
or  oral  order  issued  in  the  course  of  the 
investigation  or  by  inclusion  in  the  rec¬ 
ommended  determination  of  the  presid¬ 
ing  officer  when  the  presiding  officer  is 
not  the  Commission.  It  shall  be  the  duty 
of  the  parties  to  seek,  and  that  of  the 
presiding  officer  to  grant,  such  of  the 
foregoing  means  of  relief  or  other  appro¬ 
priate  relief  as  may  be  sufficient  to  com¬ 
pensate  for  the  lack  of  withheld  testi¬ 
mony,  documents,  or  other  evidence.  If 
in  the  presiding  officer’s  opinion  such 
relief  would  not  be  sufficient,  the  presid¬ 
ing  officer  shall  certify  to  the  Commis¬ 
sion  a  request  that  court  enforcement  of 
the  subpoena  or  other  discovery  order 
be  sought. 

Subpart  E — Prehearing  Conferences  and 
Hearings 

§210.40  Prehearing  conferences. 

(a)  When  appropriate.  The  presiding 
officer  in  any  investigation  may  direct 
counsel  or  other  representatives  for  all 
parties  to  meet  with  him  for  one  or  more 
conferences  to  consider  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues ; 

(2)  Scope  of  the  hearing; 

(3)  Necessity  or  desirability  of 
amendments  to  pleadings,  subject,  how¬ 
ever,  to  the  provisions  of  §  210.22  of  this 
part; 

(4)  Stipulations  and  admissions  of 
either  fact  or  the  content  and  authen¬ 
ticity  of  documents; 

(5)  Expedition  in  the  discovery  and 
presentation  of  evidence,  including,  but 
not  limited  to,  restriction  of  the  num¬ 
ber  of  expert,  economic,  or  technical 
witnesses;  and 

(6)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  investigation,  including  disclosure 
of  the  names  of  witnesses  and  the  ex¬ 
change  of  documents  or  other  physical 
exhibits  which  will  be  introduced  in  evi¬ 
dence  in  the  course  of  the  hearing. 

(b)  Subpoenas.  Prehearing  confer¬ 
ences  may  be  convened  for  the  purpose 
of  accepting  returns  on  subpoenas  duces 
teciun  issued  pursuant  to  the  provisions 
of  S  210.35(a)  (2>  of  this  part. 

(c)  Reporting.  In  the  discretion  of  the 
presiding  officer,  prehearing  conferences 
may  or  may  not  be  stenographically  re¬ 
ported  and  may  or  may  not  be  public. 

(d)  Order.  The  presiding  officer  shadl 
enter  in  the  record  an  order  which  re¬ 
cites  the  results  of  the  conference.  Such 
order  shall  include  the  presiding  officer’s 
rulings  upon  matters  considered  at  the 
conference,  together  with  appropriate 
direction  to  the  parties.  The  presiding 
officer’s  order  shall  control  the  subse¬ 
quent  course  of  the  hearing,  unless  modi¬ 
fied  to  prevent  manifest  injustice. 

§  210.41  General  provisions  for  hearings. 

(a)  Purpose  of  hearings.  Unless  other¬ 
wise  ordered  by  the  C(»nmission — (1)  An 
opportunity  for  a  hearing  shall  be  pro¬ 
vided  in  each  Investigation  under  section 


337  of  the  Tariff  Act  to  take  evidence 
and  hear  argument  for  the  purpose  of 
determining  whether  there  is  a  violation 
of  section  337  of  the  ’Tulff  Act. 

(2)  An  (HJPortunity  for  a  hearing  shall 
also  be  provided  to  take  evidence  and 
hear  argument  for  the  purpose  of  deter¬ 
mining  whether  there  is  reason  to  believe 
there  is  a  violation  of  section  337  of  the 
Tariff  Act. 

(b)  Public  hearings.  All  hearings  in 
investigations  under  this  part  shall  be 
public  unless  otherwise  ordered  by  the 
presiding  officer. 

(c)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and,  inso¬ 
far  as  practicable,  shall  be  held  at  one 
place,  continuing  until  completed  unless 
otherwise  ordered  by  the  presiding  officer. 

(d)  Rights  of  parties.  Every  party  shall 
have  the  right  of  due  notice,  cross-exam¬ 
ination,  presentation  of  evidence,  objec¬ 
tion,  motion,  argument,  and  all  other 
rights  essential  to  a  fair  hearing. 

(e)  Time  limits  for  hearings.  Unless 
otherwise  ordered  by  the  Commi-ssion — 

(1)  ’The  hearing  provided  for  in  sub¬ 
section  (a)(l>  of  this  section  shall  be 
completed  within  seven  (7)  months  after 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  instituting  the  in¬ 
vestigation  and  within  twelve'  (12) 
months  after  the  date  of  such  notice 
when  the  investigation  is  designated  to 
be  a  “more  complicated’’  investigation  by 
notice  published  in  the  Federal  Register. 

(2)  The  hearing  provided  for  in  sub¬ 
section  (a)(2)  of  this  section  shall  be 
completed  within  three  (3)  months  after 
publication  in  the  Federal  Register  of 
the  notice  instituting  the  investigation. 

(f)  Presiding  officer.  The  presiding  of¬ 
ficer  shall  preside  over  each  hearing. 

§  210.42  Evidence. 

(a) .  Burden  of  proof.  The  proponent 
of  any  factual  proposition  shall  be  re¬ 
quired  to  sustain  the  burden  of  proof 
with  respect  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  Immaterial,  unreliable,  and 
unduly  repetitious  evidence  shall  be  ex¬ 
cluded.  Immaterial  or  Irrelevant  parts  of 
an  admissible  document  shall  be  segre¬ 
gated  and  excluded  so  far  as  practicable. 

(c)  Information  obtained  in  investiga~ 
tions.  Any  documents,  papers,  books, 
physical  exhibits,  or  other  materials  or 
information  obtained  by  the  Commission 
under  any  of  its  powers  may  be  disclosed 
by  the  Commission  investigative  attor¬ 
ney  when  necessary  in  connection  with 
investigations  and  may  be  offered  in  evi¬ 
dence  by  the  Commission  investigative 
attorney. 

(d)  Official  notice.  When  any  decision 
of  the  presiding  officer  rests,  in  whole  or 
in  part,  upon  the  taking  of  official  notice 
of  a  material  fact  not  appearing  in  evi¬ 
dence  of  record,  opportunity  to  disprove 
such  noticed  fact  shall  be  granted  any 
party  making  timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  timely  made  and  briefly  state  the 
grounds  relied  upon,  but  the  hearing 
transcript  shall  not  include  argument  or 


debate  thereon  except  as  permitted  by 
the  presiding  officer.  Rulings  on  all  ob¬ 
jections  shall  appear  in  the  record. 

(f)  Exceptions.  Formal  exception  to 
an  adverse  ruling  is  not  required. 

(g)  Excluded  evidence.  When  an  objec¬ 
tion  to  a  question  propounded  to  a  witness 
is  sustained,  the  examining  party  may 
make  a  specific  offer  of  what  he  expects 
to  prove  by  the  answer  of  the  witness,  or 
the  presiding  officer  may,  in  his  discre¬ 
tion,  receive  and  report  the  evidence  in 
full.  Rejected  exhibits,  adequately 
marked  for  identification,  shall  be  re¬ 
tained  in  the  record  so  as  to  be  available 
for  consideration  by  any  reviewing  au¬ 
thority. 

§  210.43  Rcrurd. 

(a)  Reporting  and  transcription.  Hear¬ 
ings  shall  be  reported  and  transcribed  by 
the  official  reporter  of  the  Commission 
under  the  supervision  of  the  presiding 
officer,  and  the  transcript  shall  be  a  part 
of  the  record. 

(b)  Corrections.  Corrections  of  the 
transcript  may  be  made  only  when  they 
involve  errors  affecting  substance  and 
then  only  in  the  manner  herein  provided. 
Corrections  ordered  by  the  presiding  of¬ 
ficer  or  agreed  to  in  a  written  stipulation 
signed  by  all  counsel  and  parties  not 
represented  by  counsel  and  approved  by 
the  presiding  officer  shall  be  included  in 
the  record,  and  such  stipulations,  except 
to  the  extent  that  they  are  capricious  or 
without  substance,  shall  be  approved  by 
the  presiding  officer.  Corrections  shall  not 
be  ordered  by  the  presiding  officer  except 
upon  notice  and  opportunity  for  the  hear¬ 
ing  of  objections.  Such  corrections  shall 
be  made  by  the  official  reporter  by  fur¬ 
nishing  substitute  typed  pages,  under  the 
usual  certificate  of  the  reporter,  for  in¬ 
sertion  in  the  transcript.  The  original  un¬ 
corrected  pages  shall  be  retained  in  the 
files  of  the  Commission. 

(c)  Certification  of  record.  The  record 
shall  be  certified  to  the  Commission  by 
the  presiding  officer  upon  his  filing  of 
a  recommended  determination  or  at  such 
earlier  time  as  the  Commission  may 
order. 

§  210.44  In  camera  orders. 

(a)  Definition.  Except  as  hereinafter 
provided,  documents  and  testimony  made 
subject  to  in  camera  ordei^  are  not  made 
a  part  of  the  public  record,  but  are  kept 
confidential  in  an  in  camera  record,  and 
only  counsel  before  the  Commission,  au¬ 
thorized  Commission  personnel,  other 
Government  personnel  authorized  by  the 
Commission,  and  court  personnel  con¬ 
cerned  with  judicial  review  shall  have 
access  thereto.  The  right  of  the  presiding 
officer,  the  Commission,  and  reviewing 
courts  to  disclose  in  camera  data  to  the 
extent  necessary  for  the  proper  disposi¬ 
tion  of  the  proceeding  is  specifically  re¬ 
served. 

(b)  In  camera  treatment  of  documents 
and  testimony.  The  presiding  officer  shall 
have  authority  to  order  documents  or  oral 
testimony  offered  in  evidence,  whether 
admitted  or  rejected,  to  be  placed  in 
camera,  but  only  when  good  cause  is 
found  on  the  record.  ’The  order  shall 


FEDERAL  REGISTER,  VOL.  41,  NO.  82 — TUESDAY,  APRIL  27,  1976 


17718  RULES  AND  REGULATIONS 


specify  the  date  on  which  in  camera 
treatment  expires  and  shall  Include — 
(DA  description  of  the  documents  and 
testimony; 

(2)  A  full  statement  of  the  reasons  for 
granting  in  camera  treatment;  and 

(3)  A  full  statement  of  the  reasons  for 
the  date  on  which  in  camera  treatment 
expires. 

Any  party  desiring  to  disclose  in  camn^ 
documents  or  testimony  to  experts,  con¬ 
sultants,  prospective  witnesses,  or  wit¬ 
nesses  for  the  pr^araticai  and  pres^ta- 
tion  fA  the  case  shall  make  application 
to  the  presiding  ofiBcer  setting  forth  the 
justification  therefor.  The  presiding  of¬ 
ficer,  in  granting  such  application  for 
good  cause  found,  shall  enter  an  order 
protecting  the  rights  of  the  affected  par¬ 
ties  and  preventing  unnecessary  dis¬ 
closure  of  information.  In  camera  docu¬ 
ments  and  the  transcript  of  testimony 
subject  to  an  in  camera  order  shall  be 
segregated  from  the  public  record  and 
filed  in  a  sealed  envelope,  bearing  the 
title  and  docket  number  of  the  investiga¬ 
tion,  the  notation  “in  camera  Record”, 
and  the  date  on  which  in  camera  treat¬ 
ment  expires. 

(c)  Part  0/  confidential  record.  In 
camera  documents  and  testimony  shall 
constitute  a  part  of  the  confidential  rec¬ 
ord  ol  the  Commission. 

(d)  References  to  in  camera  informa¬ 
tion.  In  the  submittal  of  proposed  find¬ 
ings,  briefs,  or  other  papers,  counsel  for 
all  parties  shall  make  an  attempt  in  good 
faith  to  refrain  from  disclosing  the  spe¬ 
cific  details  of  in  camera  documents  and 
testimcmy.  This  shall  not  preclude  refer¬ 
ences  in  such  proposed  findings,  briefs, 
or  other  papers  to  such  documents  or 
testimony  Including  generalized  state¬ 
ments  based  on  their  contents.  To  the 
extent  that  counsel  consider  it  necessary 
to  Include  specific  details  of  in  camera 
data  in  their  presentaticms,  such  data 
shall  be  incorporated  in  separate  pro¬ 
posed  findings,  briefs,  or  other  papers 
marked  “Business  Confidentiar*,  which 
shall  be  placed  in  camera  and  become  a 
part  of  the  in  camera  record. 

Subpart  F — Determinations  and  Actions 
Taken 

§  210.50  Summary  determinations. 

(a)  Motions  for  summary  determina¬ 
tions.  Any  party  may  move  with  any  nec¬ 
essary  suiHJorting  affidavits  for  a  sum¬ 
mary  determination  in  his  favor  upon 
all  or  any  pert  of  the  issues  to  be  deter¬ 
mined  in  the  investigation.  Counsel  or 
other  representatives  in  support  of  the 
complaint  may  so  move  at  any  time  after 
twenty  (20)  days  following  the  date  of 
service  of  the  complaint  and  notice  in¬ 
stituting  the  investigation,  and  any  other 
party  or  a  respondent  may  so  move  at 
any  time  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice  insti¬ 
tuting  the  investigation.  Any  such  mo¬ 
tion  by  any  party,  however,  must  be  filed 
at  least  thirty  (30)  days  before  the  date 
fixed  for  any  hearing  herein  provided. 

(b>  Opposing  affidavits;  oral  argu¬ 
ment;  time  and  basis  for  determination. 
Any  nonmoving  party  may,  within  ten 
(10)  days  after  service  of  the  motion,  file 


opposing  affidavits.  The  presiding  officer 
may,  in  his  discretion,  or  shall,  at  the  re¬ 
quest  of  any  party,  set  the  matter  for 
oral  argument  and  call  for  the  siffimis- 
sion  of  briefs  or  memoranda.  The  deter¬ 
mination  sought  by  the  moving  party 
shall  be  rendered  if  the  pleadings  and 
any  depositions,  admissions  on  file,  and 
affidavits  show  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that 
the  moving  i»rty  is  entitled  to  a  sum¬ 
mary  determinatimi  as  a  matter  oi  law. 

(c)  Affidavits.  Affidavits  shall  set  forth 
such  facts  as  would  be  admissible  in  evi¬ 
dence  and  shall  show  affirmatively  that 
the  affiant  is  comoetent  to  testify  to 
the  matters  stated  therein.  The  presiding 
officer  may  permit  affidavits  to  be  sup¬ 
plemented  or  opposed  by  depositions  or 
further  affidavits.  When  a  motion  for 
summary  determination  is  made  and 
supported  as  provided  in  this  rule,  a 
party  opposing  the  motion  may  not  rest 
uoon  mere  allegations  or  d^ials  in  his 
pleading;  his  response,  by  affidavits  or 
as  otherwise  provided  in  this  rule,  must 
set  forth  specific  facts  showing  that 
there  is  a  genuine  issue  of  fact  for  hear¬ 
ing.  If  no  such  response  is  filed,  a  sum¬ 
mary  determination,  if  appropriate,  shall 
be  rendered. 

(d)  Refusal  of  application  for  sum¬ 
mary  determination;  continuances  and 
other  orders.  Should  it  appear  from  the 
affidavits  of  a  party  opposing  the  moti(m 
that  he  cannot,  for  reasons  stated,  pre¬ 
sent  facts  essential  to  justify  his  oppo¬ 
sition,  the  presiding  officer  may  refuse 
the  apirfication  for  summary  detemina- 
tion  or  may  order  a  continuance  to  per¬ 
mit  affidavits  to  be  obtained  or  deposi¬ 
tions  or  other  discovery  to  be  had  or 
make  such  other  order  as  is  approiuriate, 
and  a  ruling  to  that  effect  shall  be  made 
a  matter  of  record. 

(e)  Order  establishing  facts.  If  on 
motion  under  this  rule  a  summary  deter¬ 
mination  is  not  rendered  upon  all  the 
allegations  or  for  all  the  rellrf  asked  and 
a  hearing  is  necessary,  the  presiding  offi¬ 
cer  shall  make  an  order  specifytag  the 
facts  that  appear  without  substantial 
controversy  and  directing  further  pro¬ 
ceedings  in  the  investigation.  The  facts 
so  specified  shall  be  deemed  established. 

(f)  Order  of  summary  determination. 
An  order  of  summary  determination 
shall  constitute  a  determination  of  the 
Commission  under  §  210.55  of  this  part 
when  the  Commission  is  the  presiding 
officer.  An  order  of  summary  determi¬ 
nation  shall  constitute  a  recommended 
determination  of  the  presiding  (ffificer 
under  1 210.53  of  this  part  wh«i  the 
presiding  officer  is  not  the  Commission. 

§  210.51  Termination  of  investigation. 

(a)  Motioru  for  termination.  Any 
party  may  move  at  any  time  for  an  order 
to  determinate  an  investigation  before 
the  Commission,  to  terminate  the  inves¬ 
tigation  as  to  aU  issues  in  an  investiga¬ 
tion  in  regard  to  one  or  more,  but  not 
all,  of  the  respondents,  or  to  terminate 
the  investigation  as  to  any  part  of  the 
ismies  in  regard  to  any  or  all  of  the  re¬ 
spondents.  When  a  motion  for  termina¬ 
tion  is  bsised  upon  licensing  or  other  writ¬ 
ten  agreements  entered  into  between  the 


parties,  a  copy  of  such  licensing  or  other 
agreements  shall  be  included  with  the 
motion. 

(b)  Default.  Upon  the  occurrence  of 
the  condition  of  default,  an  investiga¬ 
tion  before  the  Commission  may  be  ter¬ 
minated  as  to  one  or  more  of  the  parties 
in  the  investigation. 

(c)  Effect  of  termination.  An  order  of 
termination  shall  constitute  a  determi¬ 
nation  of  the  Commission  imder  $  210.55 
of  this  part  w  hen  the  Commission  is  the 
presiding  officer.  An  order  of  termina¬ 
tion  shall  constitute  a  recommended 
determination  of  th?  presiding  officer 
under  S  210.53  of  this  part  when  the 
presiding  officer  is  not  the  Commission. 

§  210.52  PropoMd  findings  and  ronriu- 
siona. 

At  the  time  a  motion  for  summary 
determination  under  S  210.50(a)  of  this 
part  or  a  motion  for  termination  under 
§  210.51(a)  of  this  part  is  made,  or  when 
it  is  found  that  a  party  is  in  default  under 
§  210.21(d)  or  i  210.51(b)  of  this  part, 
or  at  the  close  of  the  reception  of  evi¬ 
dence  in  any  hearing  held  pursuant  to 
this  part  or  wrlth  in  u  reasonable  time 
thereafter  fixed  by  the  presiding  officer, 
any  party  may  file  proposed  findings  of 
fact  and  conclusions  of  law,  together 
with  reasons  therefor  and,  when  appro¬ 
priate,  briefs  in  suoport  thereof  wlto  the 
presiding  officer  for  his  consideration. 
Such  proposals  shall  be  in  writing,  shall 
be  served  upon  all  parties,  and  shaU  con¬ 
tain  adequate  references  to  the  record 
and  authorities  relied  on.  The  presiding 
officer  shall  rule,  and  the  record  shall 
show  the  presiding  officer's  ruling,  on 
each  proposed  finding  and  conclusion. 

§  210.53  Recommended  determination. 

(a)  When  filed.  When  the  presiding 
officer  is  not  the  Commission,  the  pre¬ 
siding  officer  shall  certify  the  record  to 
the  Commission  and  file  his  recom¬ 
mended  determination  as  to  whether 
there  is,  or  whether  there  is  reason  to 
believe  there  is,  a  violation  of  section  337 
of  the  Tariff  Act  with  the  Commission. 
Such  recommended  determination  shall 
be  filed  wdth  the  Commission  within 
thirty  (30)  days  from  the  date  of  filing  of 
a  motion  for  summary  determination 
under  S  210.50(a)  of  this  part,  a  motion 
for  termination  under  §  210.51(a)  of  this 
part,  or  a  finding  that  a  party  is  in  de¬ 
fault  under  S  210.21(d)  or  S  210.51(b)  of 
this  part,  or  within  sixty  (60)  days  after 
completion  of  the  reception  of  evidence 
at  a  hearing  held  pursuant  to  S  210.41 
(a)  (1)  of  this  part.  Upon  written  request 
from  the  presiding  officer,  the  Commis¬ 
sion  may,  by  order,  allow  a  longer  time. 
When  a  hearing  has  been  held  pursuant 
to  S  210.41(a)(2)  of  this  part,  a  recom¬ 
mended  determination  shall  be  made 
within  thirty  (30)  days  after  the  recep¬ 
tion  of  evidence  In  such  hearing.  A  copy 
of  each  recommended  determination 
shall  be  served  on  all  parties  to  the 
investigation. 

(b)  Content.  The  recommended  deter¬ 
mination  shall  include  a  statement  of 
findings  (wdth  specific  page  tetereaacee 
to  principal  supporting  items  of  evidence 
in  the  record)  and  conclusions,  as  well 
as  the  reasons  or  basis  therefor,  upon 
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ftU  the  material  issues  of  fact,  law,  or  dis¬ 
cretion  presented  on  the  record. 

(c)  Recommended  determination 
made  by  the  presiding  officer.  The  rec¬ 
ommended  determination  shall  be  made 
and  filed  by  the  presiding  officer  who 
presided  over  the  hearings,  except  when 
he  is  unavailable  to  the  Commission. 

(d)  Reopening  of  proceedings  by  the 
presiding  officer.  At  any  time  prior  to 
the  filing  of  his  recommended  determi¬ 
nation,  the  presiding  officer  may  reopen 
the  proceedings  for  the  reception  of  ad¬ 
ditional  evidence. 

§  210.54  Filing  of  exceptions  to  the 
recommended  determination  and  al¬ 
ternative  findings  of  fact  and  conclu¬ 
sions  of  law. 

Except  as  otherwise  authorized  by  the 
presiding  officer,  the  parties  shall  be  al¬ 
lowed  ten  (10)  days  from  the  date  of 
service  of  the  recommended  determina¬ 
tion  to  file  exceptions  to  the  recom¬ 
mended  determination  and  alternative 
findings  of  fact  and  conclusions  of  law 
with  the  Commission.  All  exceptions  and 
alternative  findings  of  fact  and  conclu¬ 
sions  of  law  shall  be  concisely  supported 
by  references  to  the  record  and  the  law 
relied  upon, 

§  210.55  Commission  determination  and 
action. 

(a)  Review  of  recommended  deter¬ 
mination.  Subject  to  the  provisions  of 
§  210.54  of  this  part,  upon  receipt  of  a 
recommended  determination  and  the 
record  under  S  210.53  of  this  part,  the 
Commission  shall  review  the  same  and 
determine,  as  the  case  may  be,  whether 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  or  whether  there  is  reason 
to  believe  there  is  such  a  violation,  and, 
when  appropriate,  whether  any  action 
(exclusion  of  articles  from  entry,  exclu¬ 
sion  of  articles  from  entry  except  under 
bond,  or  cease  and  desist  order)  should 
be  ordered,  the  form  in  which  such  action 
should  be  ordered,  and  the  amount  of 
any  bond  required. 

(b)  When  the  presiding  officer  is  the 
Commission.  When  the  Commission  has 
presided  at  the  taking  of  evidence,  it 
shall  determine,  as  the  case  may  be, 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act  or  whether  there 
is  reason  to  believe  there  is  such  a  viola¬ 
tion,  and,  when  appropriate,  whether 
any  action  (exclusion  of  articles  from 
entry,  exclusion  of  articles  from  entry 
except  under  bond,  or  cease  and  desist 
order)  should  be  ordered,  the  form  in 
which  such  action  should  be  ordered, 
and  the  amount  of  any  bond  required. 

(c)  Service  of  Commission  determina¬ 
tion  upon  the  parties.  A  Commission  de¬ 
termination  shall  be  served  upon  each 
party  to  the  investigation. 


§  210.56  Petition  for  reconsideration. 

Within  fourteen  (14)  days  after  com¬ 
pletion  of  service  of  a  Commission  deter¬ 
mination,  any  party  may  file  a  petition 
for  reconsideration  of  such  determina¬ 
tion  or  any  action  ordered  to  be  taken 
thereunder  with  the  Commission,  setting 
forth  the  relief  desired  and  the  grounds 
in  support  thereof.  Any  petition  filed 
under  this  section  must  be  confined  to 
new  questions  raised  by  the  determina¬ 
tion  or  action  ordered  to  be  taken  there¬ 
under  and  upon  which  the  petitioner 
had  no  opportunity  to  submit  argruments. 
Any  party  desiring  to  oppose  such  a  peti¬ 
tion  shall  file  an  answer  thereto  within 
five  (5)  days  after  service  of  the  peti¬ 
tion  upon  such  party.  The  filing  of  a 
petition  for  reconsideration  shall  not  stay 
the  effective  date  of  the  determination 
or  action  ordered  to  be  taken  thereimder 
or  toll  the  running  of  any  statutory  time 
period  affecting  such  determination  or 
action  ordered  to  be  taken  thereunder 
unless  specifically  so  ordered  by  the 
Commission. 

§  210.57  Disposition  of  petition  for  re¬ 
consideration. 

The  Commission  may  affirm,  set  aside, 
or  modify  its  determination.  Including 
any  action  ordered  by  it  to  be  taken 
thereimder.  When  appropriate,  the  Com¬ 
mission  may  order  the  presiding  officer 
to  take  additional  evidence. 

Subpart  G — ^Appeals 
§  210.60  Interlocutory  appeals. 

Rulings  by  the  presiding  officer  on  mo¬ 
tions  may  not  be  appealed  to  the  Com¬ 
mission  prior  to  the  presiding  officer’s 
Issuance  of  his  recommended  determina¬ 
tion  except  in  the  following  circum¬ 
stances; 

(a)  Appeals  without  leave  of  the  pre¬ 
siding  officer.  The  Commission  may,  in  its 
discretion,  entertain  interlocutory  ap¬ 
peals  when  a  ruling  of  the  presiding  of¬ 
ficer — 

( 1 )  Requires  the  disclosure  of  the  Com¬ 
mission  records  or  requires  the  appear¬ 
ance  of  Government  officials  pursuant  to 
§  210.35(c)  of  this  part;  or 

(2)  Grants  or  denies  an  application 
for  intervention  pursuant  to  the  provi¬ 
sions  of  §  210.6  of  this  part.  Appeals  from 
such  a  ruling  may  be  sought  by  filing  an 
application  for  review,  not  to  exceed  fif¬ 
teen  (15)  pages,  with  the  Commission 
within  five  (5)  days  after  notice  of  the 
presiding  officer’s  ruling.  Answer  thereto 
may  be  filed  within  five  (5)  days  after 
service  of  the  application  for  review.  The 
application  for  review  should  specify  the 
person  or  party  taking  the  appeal,  desig¬ 
nate  the  ruling  or  part  thereof  from 
which  appeal  is  being  taken,  and  specify 
the  reasons  and  present  arguments  as 
to  why  review  is  being  sought.  The  Com¬ 


mission  may,  upon  its  own  motion,  enter 
an  order  staying  the  return  date  of  an 
order  issued  by  the  presiding  officer  pur¬ 
suant  to  §  210.35(c)  of  this  part  or  an 
order  placing  the  matter  on  the  Com¬ 
mission’s  docket  for  review.  Any  order 
placing  the  matter  on  the  Commission’s 
docket  for  review  will  set  forth  the  scope 
of  the  review  and  the  issues  which  will 
be  considered  and  will  make  provision  for 
the  filing  of  briefs  if  deemed  appropriate 
by  the  Commission. 

(b)  Appeals  with  leave  of  the  presiding 
officer.  Except  as  hereinbefore  provided 
in  subsection  (a)  of  this  section,  appli¬ 
cations  for  review  of  a  ruling  by  the  pre¬ 
siding  officer  may  be  allowed  only  upon 
request  made  to  the  presiding  officer  and 
upon  a  determination  by  the  presiding 
officer  in  writing,  with  justification  m 
support  thereof,  (1)  that  the  ruling  in¬ 
volves  a  controlling  question  of  law  or 
policy  as  to  which  there  is  substantial 
ground  for  difference  of  opinion,  and  (2) 
that  either  an  immediate  appeal  from  the 
ruling  may  materially  advance  the  ulti¬ 
mate  completion  of  the  investigation  or 
subsequent  review  will  be  an  inadequate 
remedy.  Applications  for  review  in  writ¬ 
ing,  not  to  exceed  fifteen  (15)  pages, 
may  be  filed  within  five  (5)  days  after 
notice  of  the  presiding  officer’s  determi¬ 
nation.  Answer  thereto  may  be  filed 
within  five  (5)  days  after  service  of  the 
application  for  review.  Thereupon,  the 
Commission  may,  in  its  discretion,  per¬ 
mit  an  appeal.  Commission  review.  If 
permitted,  shall  be  confined  to  the  ap¬ 
plication  for  review  and  answer  thereto, 
without  oral  argument  or  further  briefs, 
unless  otherwise  ordered  by  the  Com¬ 
mission. 

(c)  Investigation  not  stayed.  Applica¬ 
tion  for  review  and  appeal  hereunder 
shall  not  stay  the  investigation  before 
the  presiding  officer  unless  the  presiding 
officer  or  the  Commission  shall  so  order. 

§  210.61  Appeals  of  final  determination 
to  the  Unitcnl  States  Court  of  Customs 
and  Patent  Appeals. 

Any  person  adversely  affected  by  a  final 
determination  of  the  Commission  under 
subsection  (d)  or  (e)  of  section  337  of  the 
Tariff  Act  may  appeal  such  determina¬ 
tion  to  the  United  States  Court  of  Cus¬ 
toms  and  Patent  Appeals.  Such  court, 
piu-suant  to  subsection  (c)  of  section  337, 
has  jurisdiction  to  review  such  deter¬ 
mination  in  the  same  manner  and  subject 
to  the  same  limitations  and  conditions  as 
in  the  case  of  appeals  from  the  deci¬ 
sions  of  the  United  States  Customs  Court. 

By  of  the  Commission: 

Issued;  April  23,  1976. 

[seal]  Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.76-12367  Filed  4-26-76:8:45  amj 
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